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WASTE,  FRAUD  AND  ABUSE  IN  THE 
MEDICARE  PROGRAM 


TUESDAY,  MAY  16,  1995 

House  of  Representatives,  Committee  on  Commerce, 
Subcommittee  on  Health  and  Environment,  and 
Subcommittee  on  Oversight  and  Investigations, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10:05  a.m.,  in  room 
2123,  Raybum  House  Office  Building,  Hon.  Michael  Bilirakis 
(chairman)  Health  and  Environment  Subcommittee;  and  Hon.  Joe 
Barton  (chairman)  Oversight  and  Investigations  Subcommittee, 
presiding. 

Members  present:  Representatives  Bilirakis,  Barton,  Upton, 
Steams,  Franks,  Greenwood,  Burr,  Whitfield,  Ganske,  Norwood, 
Cobum,  Frisa,  Waxman,  Brown,  Deutsch,  Stupak,  Wyden,  Pallone, 
Furse,  Eshoo,  Klink,  Bliley,  and  Dingell. 

Staff  present:  Bud  Albright,  majority  counsel;  Mary  McGrane, 
majority  counsel;  Eric  Berger,  m^ority  professional  staff  member; 
John  Cohrssen,  majority  counsel;  Cheryl  Thomas,  majority  counsel; 
Joe  Loughran,  majority  professional  staff;  Donald  Shriber,  minority 
counsel;  and  Christopher  H.  Knauer,  minority  professional  staff 
member. 

Mr.  Bilirakis.  The  hearing  will  come  to  order. 

This  joint  hearing  of  both  the  Health  and  Environment  Sub- 
committee and  the  Oversight  and  Investigations  Subcommittee  of 
the  full  Commerce  Committee  will  come  to  order. 

The  two  Chairs  of  the  subcommittees  will  have  5  minutes  for  an 
opening  statement,  as  will  the  two  ranking  members  Mr.  Waxman 
and  Mr.  Wyden,  and  I  would  announce  that  the  other  members  of 
the  subcommittees  will  have  3  minutes  for  opening  statements. 

Today,  we  open  this  joint  hearing  to  explore  an  issue  of  great 
concern  to  all  of  us:  Fraud,  waste  and  abuse  in  our  Medicare  pro- 
grams. The  GAO  estimates  as  much  as  10  percent  of  Medicare  ex- 
penditures in  1996  will  be  directly  related  to  waste,  fraud  and 
abuse  and  I  might  add  at  this  point,  parenthetically,  that  is  a  low 
figure  as  evidenced  by  many  other  comments  made  before  this  sub- 
committee in  the  past.  Ten  percent  translates  to  $19.8  billion  going 
into  the  pockets  of  wrongdoers  rather  than  into  care  for  our  cher- 
ished elderly  in  fiscal  year  1996  alone. 

When  we  consider  that  $1  billion,  as  shown  in  the  charts  cir- 
culating around  here,  is  enough  money  to  purchase  Medicare  bene- 
fits for  240,385  American  seniors,  our  outrage  at  this  fraud 
deepens.  Aside  from  the  billions  of  dollars  drained  from  the  pockets 
of  the  American  people  through  these  staggering  losses,  there  is 

(1) 


2 


the  moral  issue,  demanding  that  we  begin  now  to  clean  up  a  sys- 
tem that  is  all  too  open  to  abuse. 

While  there  is  no  doubt  that  most  health  care  providers  are  hon- 
est professionals  devoted  to  the  highest  standards,  far  too  many  are 
costing  the  system  dearly.  We  must  act  to  end  this  travesty. 

As  Members  of  Congress,  we  must  stand  shoulder  to  shoulder  in 
our  commitment  to  assure  that  our  seniors  have  the  best  medical 
care  in  the  world.  We  must  work  together  to  preserve  Medicare  and 
the  benefits  each  American  senior  enjoys  today. 

We  cannot,  however,  allow  demagoguery  to  create  a  political  at- 
mosphere that  causes  us  to  shrink  from  our  duty  as  elected  rep- 
resentatives. We  must  face  the  truth  that  unless  action  is  taken  to 
preserve  Medicare,  Part  A  will  be  bankrupt  by  the  year  2002.  In 
addition,  the  rate  of  growth  in  Medicare  Part  B  is  unsustainable. 

Former  Senator  Paul  Tsongas  testified  before  our  subcommittee 
in  a  recent  hearing  on  the  state  of  Medicare  and  Medicaid.  He  pro- 
vided disturbing  news  that  day  and  he  said,  and  I  quote  him:  The 
Bipartisan  Commission  on  Entitlement  and  Tax  Reform  shocked 
even  cynical,  inside-the-Beltway  types  by  pointing  out  that  on  the 
current  path,  entitlement  programs  plus  interest  will  cost  more 
than  all  Federal  revenues  by  the  year  2012. 

So  let  there  be  no  mistake,  we  will  not  allow  Medicare  to  remain 
in  freefall.  We  must  make  the  changes  necessary  to  assure  solvency 
and  to  restore  confidence  in  this  long-neglected  program. 

And  I  would  be  remiss,  I  think,  if  I  didn't  take  this  opportunity 
to  remind  all  Americans  that  the  proposals  presented  by  the  new 
Republican  majority  to  salvage  the  Medicare  program  do  not  affect 
current  benefits.  Our  plans  to  save  the  program  must  be  a  biparti- 
san effort  to  accept  the  responsibility  to  act  and  to  reduce  the 
growth  of  Medicare  costs,  not  to  reduce  benefits.  Currentlv,  Medi- 
care beneficiaries  receive  approximately  $4,700  a  year  in  benefits. 
Under  the  Republican  proposal,  this  would  increase  to  $6,300  per 
Medicare  beneficiary. 

So  today's  hearing,  which  is  the  first  in  a  series,  begins  our  ex- 
ploration of  the  costs  of  fraud,  waste  and  abuse  of  Medicare.  I 
think  I  speak  for  the  entire  full  committee,  certainly  all  the  sub- 
committees, when  I  say  that  we  are  committed  to  doing  all  that  we 
can  to  eliminate  this  criminal  drain  of  money  that  should  be  spent 
caring  for  our  older  Americans  and  not  lining  the  pockets  of  crooks 
and  I  underline  that  word,  "crooks." 

Thank  you,  and  I  now  yield  to  the  ranking  minority  member  of 
the  Health  and  Environment  Subcommittee,  Mr.  Waxman,  for  any 
opening  statement  he  may  wish  to  make. 

Mr.  Waxman.  Thank  you  very  much,  Mr.  Chairman. 

We  all  want  government  programs  to  be  run  efficiently  and 
eliminate  fraud,  waste  and  abuse.  These  are  not  partisan  goals. 
Stopping  fraud  and  abuse  of  Medicare  will  protect  taxpayers.  Medi- 
care beneficiaries  and  health  care  providers.  The  Congress  and  this 
committee  have  a  responsibility  to  accomplish  these  aims.  Regret- 
tably, however,  I  fear  that  this  hearing  has  less  to  do  with  achiev- 
ing these  worthwhile  goals  and  more  to  do  with  politics. 

My  Republican  colleagues  have  made  several  promises  about  bal- 
ancing the  budget,  cutting  taxes  and  saving  Medicare.  These  prom- 
ises are  inconsistent  and  cannot  be  kept,  and  I  fear  this  hearing 
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is  about  obscuring  this  fact,  and  it  is  a  fact,  with  dramatic  tales 
of  wrongdoing  in  the  hopes  that  people  will  be  persuaded  that  vig- 
orous pursuit  of  such  wrongdoing  will  solve  everyone's  problems. 
This  hearing  hopes  to  convince  people  that  fraud-busting  magically 
will  save  the  Medicare  program  exactly  as  seniors  want  it  and  that 
squeezing  the  last  ounce  of  ef^lciency  out  of  the  Federal  administra- 
tors will  allow  us  to  balance  the  budget  and,  as  a  bonus,  give  a  tax 
cut  to  the  wealthy.  But  the  truth  is  this  just  will  not  happen. 

Oversight  hearings  are  intended  to  clarify,  not  obscure.  I  hope 
this  is  the  case  today.  I  think  the  facts  show  that  despite  its  blem- 
ishes and  the  efforts  of  some  to  darken  Medicare  for  cynical  rea- 
sons, the  program  has  been  a  great  success.  It  covers  virtually  ev- 
eryone older  than  65  years  of  age  with  good  health  benefits  and, 
compared  to  any  other  health  insurance  program,  it  is  efficiently 
operated. 

There  are  a  few  questions  I  would  like  to  have  addressed  so  that 
we  can  have  those  facts  also.  Wouldn't  sending  Medicare  bene- 
ficiaries into  private  insurance  market  with  vouchers  expose  them 
to  even  greater  fraud?  Wouldn't  forcing  Medicare  beneficiaries  into 
HMO's  create  incentives  for  insurers  to  provide  less  care  and  to 
deny  choice  of  health  care  providers?  Wouldn't  a  real  crackdown  on 
health  fraud  require  greater  government  involvement  in  the  oper- 
ation of  many  health  care  providers  and  impose  new  paperwork  re- 
quirements? Wouldn't  that  cost  more  money  if  we  are  really  going 
to  crack  down  on  fraud  and  abuse?  Wouldn't  any  proposal  to 
achieve  $300  billion  in  Medicare  savings  through  anti-fraud  meas- 
ures come  up  very  short?  And  wouldn't  anti-fraud  measures  require 
us  to  increase  expenditures  on  law  enforcement  and  administra- 
tion? 

This  week,  the  House  may  consider  a  budget  resolution  that 
would  lower  the  standard  of  living  for  millions  of  elderly  people. 
For  more  than  20  million  elderly  people  on  Medicare,  living  on  less 
than  $25,000  a  year,  this  will  be  devastating.  What  will  they  do 
when  faced  with  thousands  of  dollars  in  new  expenditures?  And  I 
say  new  expenditures  because  the  Republican  answer  to  all  the 
problems  of  Medicare  is  to  ask  the  Medicare  beneficiaries  to  pay 
more  money  out  of  their  pockets,  whether  they  can  afford  it  or  not. 
For  those  who  are  older  and  sicker,  the  burden  will  actually  cripple 
and  bankrupt  them.  Why  are  we  not  holding  hearings  on  the  im- 
pact of  these  cuts? 

Mr.  Chairman,  it  is  interesting  to  note  that  our  committee 
doesn't  have  jurisdiction  over  the  Part  A  trust  fund  but  we  are 
holding  hearings  on  the  Part  B  program  and  the  waste,  fraud  and 
abuse  in  that  area.  I  think  that  is  worthwhile.  But  cuts  that  we 
will  make  in  Medicare  Part  B  won't  go  into  the  trust  fund  unless 
the  laws  change  and  the  committee's  jurisdictions  are  rearranged. 

What  can  come  of  the  money  that  we  cut  from  this  committee  is 
that  it  will  go  back  into  deficit  reduction  and  be  used  for  tax  cuts 
for  the  wealthy. 

Mr.  Chairman,  we  all  have  an  interest  in  stopping  waste,  fraud 
and  abuse.  I  just  don't  want  those  three  terms  to  be  used  as  a  slo- 
gan to  shift  the  burdens  more  onto  the  elderly,  to  cut  back  on  their 
benefits,  to  reduce  the  quality  of  their  health  care  and  all  of  our 
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health  care  services  upon  which  we  hope  to  rely  when  we  get  to 
the  Medicare  age. 
I  yield  back  the  balance  of  my  time. 

Mr.  BiLlRAKis.  I  thank  the  gentleman.  His  time  has  expired. 

Mr.  Barton,  the  chairman  of  the  O&I  Subcommittee. 

Mr.  Barton.  I  thank  the  chairman  of  the  Health  Subcommittee. 
I  am  pleased  to  co-chair  this  joint  committee  between  Oversight 
and  Investigation  and  the  Subcommittee  on  Health  and  Environ- 
ment on  waste,  fraud  and  abuse  in  the  Medicare  program.  This 
hearing  will  be  the  first  of  many  in  an  ongoing  examination  of  the 
Medicare  program  which  was  signed  into  law  by  President  Johnson 
on  July  30,  1965.  It  will  not,  however,  be  the  last  until  we  obtain 
the  facts  necessary  to  begin  the  effort  to  truly  reduce  waste,  fraud 
and  abuse  in  the  program. 

I  think  we  all  know  that  Medicare  is  the  second  largest  social 
benefit  program  in  the  Federal  budget,  exceeded  only  by  Social  Se- 
curity. All  Americans  age  65  and  older  are  automatically  entitled 
to  its  hospital  insurance  program  which  we  call  Part  A.  After  a  20- 
month  waiting  period,  people  under  65  who  are  receiving  Social  Se- 
curity cash  benefits  on  the  basis  of  disability  are  also  eligible  for 
Part  A  coverage. 

Supplemental  medical  insurance,  which  we  know  as  Medicare 
Part  B,  currently  is  available  to  Americans  65  and  older  for  a  pre- 
mium of  $46.10  per  month.  In  the  last  fiscal  year,  95  percent  of 
Americans  who  were  eligible  chose  to  participate  in  this  program. 

Altogether,  in  the  current  year,  Medicare  Part  A  will  cover  al- 
most 38  million  people  65  years  and  older  and  disabled,  and  Medi- 
care Part  B  will  cover  about  36  million  people. 

In  recent  weeks,  the  announcement  of  hearings  on  Medicare  has 
provided  some  individuals  and  groups  an  opportunity  to  resort  to 
scare  tactics  concerning  Republicans'  alarm  about  the  current  fi- 
nancial stability  of  the  program.  I  am  well  aware  of  the  importance 
of  Medicare  to  nearly  40  million  Americans. 

My  mother  and  my  father  depend  upon  Medicare.  In  fact,  yester- 
day my  father  went  to  see  a  physician  about  an  intestinal  problem. 
It  is  covered  by  Medicare.  So  I  am  very  aware  of  the  importance 
of  this  program.  Neither  I,  nor  any  other  Republican,  will  betray 
the  trust  of  the  American  people  in  the  program.  This  is  a  biparti- 
san effort  to  try  to  find  some  solutions. 

We  do  know,  however,  that  the  program  is  in  trouble.  In  a  report 
dated  April  3,  1995,  the  board  of  trustees  overseeing  the  Medicare 
Hospital  Insurance  Trust  Fund  projected  that  it  will  go  bankrupt 
under  a  mid-case  set  of  assumptions  by  the  year  2002.  I  have  the 
report  with  me.  I  want  to  read  the  conclusion.  This  is  on  page  3 
of  the  summary: 

"Conclusion  of  the  Board  of  Trustees.  Under  the  Trustees'  inter- 
mediate assumptions,  the  present  financing  schedule  for  the  HI 
program  is  sufficient  to  ensure  the  payment  of  benefits  only  over 
the  next  7  years.  As  a  result,  the  HI  trust  fund  does  not  meet  the 
Trustees'  short-range  test  of  financial  adequacy.  Under  the  high- 
cost  alternative,  the  fund  is  projected  to  be  exhausted  in  2001,  ap- 
proximately 6  years  from  the  present.  Under  the  low-cost  alter- 
native, the  trust  fund  is  projected  to  be  exhausted  in  2006." 
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So,  no  matter  how  you  look  at  the  problem,  we've  got  a  problem. 
If  you  are  a  pessimist,  2001;  if  you  are  an  optimist,  2006. 

One  way  to  help  maintain  Medicare's  viability  is  to  eliminate 
waste,  fraud  and  abuse,  which  has  become  an  enormous  problem 
in  recent  years.  The  General  Accounting  Office  has  estimated  that 
Medicare  waste,  fraud  and  abuse  averages  10  percent  or  about 
$19.8  billion  in  fiscal  year  1996.  That  is  $19.8  billion. 

Under  current  projections,  that  is  1  year's  full  increase  in  the 
cost  of  the  program.  It  is  also  as  much  as  is  paid  in  premiums  for 
Part  B.  It  is  a  huge  number.  And  between  now  and  the  year  2002, 
waste,  fraud  and  abuse  is  estimated  to  cost  Medicare  an  estimated 
$184  billion,  $184  billion. 

Losses  resulting  from  wasteful  and  even  criminal  behavior  cost 
taxpayers  dearly  while  adversely  affecting  the  levels  and  quality  of 
services  provided  to  current  beneficiaries.  Today,  we  will  hear 
many  examples  of  Medicare  waste,  fraud  and  abuse.  This  is  appar- 
ently a  problem  that  has  grown  worse  in  recent  years.  We  can  no 
longer  afford  losses  on  this  scale  and  neither  can  our  taxpayers. 

Last,  I  would  like  to  point  out  for  the  record,  this  is  not  a  new 
problem.  I  have  here  reports  from  the  four  hearings  that  the  Over- 
sight and  Investigations  Subcommittee  under  John  Dingell's  chair- 
manship held  on  waste,  fraud  and  abuse  in  the  last  4  years.  The 
most  recent  one  was  in  February  of  last  year.  So  it  is  now  time  to 
get  to  the  bottom  of  the  problem  and  begin  to  address  solutions  in 
a  bipartisan  way. 

This  is  not  a  Republican/Democratic  issue.  When  the  trustees  say 
the  Part  A  Trust  Fund  is  going  to  go  bankrupt  between  2001  and 
2006,  it  is  time  for  the  Congress,  in  a  bipartisan  way,  to  begin  to 
address  the  problem  and  I  hope  that  both  of  these  subcommittees 
begin  to  do  just  that. 

Mr.  BiLiRAKls.  I  thank  the  gentleman. 

Mr.  Wyden. 

Mr.  Wyden.  Thank  you  very  much,  Mr.  Chairman.  As  my  friend 
Joe  Barton  has  noted,  what  the  subcommittee  is  doing  today  is  con- 
tinuing its  longstanding  inquiry  into  waste,  fraud  and  abuse  in 
Medicare.  We  obviously  have  our  work  cut  out  for  us. 

Crooks  and  chiselers  are  drawn  to  Medicare  like  bees  to  honey. 
More  effective  fraud-fighting  measures  are  urgently  needed  to  keep 
faith  with  taxpayers  and  seniors. 

I,  like  Mr.  Barton,  wish  that  we  were  starting  a  bipartisan  effort 
to  root  out  the  fraud  in  Medicare  as  it  exists  today.  Unfortunately, 
the  House  Republicans'  Medicare  budget  that  will  be  voted  on  this 
week  is  going  to  create  juicy  new  opportunities  for  the  sleazy  ripoff 
artists  who  are  already  exploiting  the  system.  Let  me  explain  how 
this  is  possible. 

At  present,  only  about  7  percent  of  the  Nation's  senior  citizens 
are  in  managed  care.  Now,  my  colleagues  on  the  Republican  side 
believe  that  a  crash  program  to  quickly  move  millions  of  additional 
seniors  into  managed  care  will  allow  them  to  slash  Medicare  by 
$280  billion  without  any  real  sacrifice.  It  is  a  free  lunch  with  lots 
of  gain  and  no  pain  for  anyone. 

History  shows,  however,  that  the  Republican  approach  is  a  recipe 
for  still  more  fraud.  The  system  can't  radically  change  and  retain 
fiscal  integrity.  In  Florida,  for  example,  the  Federal  Government 
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gave  aggressive  entrepreneurs  the  green  light  to  make  managed 
care  like  hotcakes.  As  a  result,  ripoff  artists  gave  consumers  and 
taxpayers  a  bellyache.  Fraudulent  managed  care  operators  in  Flor- 
ida literally  recruited  persons  off  the  street  in  order  to  meet  their 
capitation  requirements  and  then  provided  those  enrollees  with  vir- 
tually no  care.  The  Federal  Government  right  now  is  still  trying  to 
nail  the  fugitive  kingpin  of  another  managed  care  network  in  Flor- 
ida who  has  reputedly  achieved  almost  $300  million  in  question- 
able billings  and  left  tens  of  thousands  of  beneficiaries  without 
proper  coverage. 

The  theory  that  managed  care  will  naturally  blossom  across  the 
country  and  produce  painless  savings  of  $280  billion  in  Medicare 
is  ridiculous,  unrealistic,  and  shallow. 

In  my  view,  this  point  is  going  to  be  brought  home  forcefully  by 
Mr.  Nahra,  who  represents  the  National  Health  Care  Anti-Fraud 
Association.  Quoting  from  his  statement,  managed  care  does  not  in- 
herently preclude  fraud.  Rather,  it  alters  the  type  of  fraud.  Under 
fee  for  service,  the  fraudulent  providers'  incentive  is  to  do  more  for 
the  patient;  under  managed  care,  the  provider  doesn't  want  to  fol- 
low through  with  high  standards  and  is  encouraged  to  do  less. 

Let  me  make  clear  that  I  am  an  advocate  of  good  quality  man- 
aged care.  My  home  town  of  Portland  includes  four  programs  that 
the  Wall  Street  Journal  cited  as  among  the  top  10  nationwide  in 
terms  of  participation  and  penetration  of  managed  care.  Well- 
planned,  well-put-together  managed  care  programs  under  Medicare 
can  work  and  reduce  fraud. 

In  Portland,  we  needed  20  years  to  implement  the  kind  of  net- 
work that  my  Republican  colleagues  want  to  implement  overnight. 
I  believe  that  it  cannot  happen  without  generating  more  fraud  and 
abuse  like  we  have  seen  in  Florida.  Managed  care  must  be  nur- 
tured, and  the  continued  existence  of  a  strong  Federal  oversight 
rule  is  absolutely  necessary  to  make  sure  seniors  are  not  victim- 
ized. 

Let  me  conclude  by  saying  that  in  the  last  30  days,  the  Inspector 
General  of  Health  and  Human  Services  issued  a  startling  report  on 
Medicare  managed  care.  According  to  the  Inspector  General's  sur- 
vey, the  sicker  the  beneficiary,  the  more  likely  the  disenchantment 
with  and  disenrollment  from  the  program.  For  example,  66  percent 
of  the  disabled  wish  to  leave.  A  large  number  of  enrollees  were  un- 
aware that  they  could  appeal  decisions  about  their  health  care. 
Contrary  to  Federal  standards,  almost  half  of  the  respondents  said 
that  managed  care  programs  ask  questions  with  the  apparent  in- 
tent of  screening  out  persons  who  have  serious  illnesses. 

Mr.  Chairman,  let  me  conclude  by  saying  that  this  hearing  was 
announced  without  the  usual  notification.  This  short-circuiting  of 
the  traditional  procedures  cf  the  Investigation  Subcommittee 
makes  it  difficult  for  the  members  to  prepare  for  the  hearing.  I 
hope  this  practice  will  be  avoided  in  the  future. 

I  yield  back  the  balance  of  my  time. 

Mr.  BiLiRAKis.  The  gentleman's  time  has  expired. 

I  am  told  by  staff  that  you  were  given  a  full  week's  notice  insofar 
as  this  hearing  is  concerned. 

Mr.  Wyden.  If  the  gentleman  would  yield  further,  the  tradition 
on  the  Oversight  and  Investigations  Subcommittee  has  been  to 
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allow  for  2  weeks  in  these  kinds  of  situations.  I  hope  that  again, 
on  a  bipartisan  basis,  we  can  work  to  follow  in  line  with  this  impor- 
tant tradition. 

Mr.  BiLlRAKiS.  Well,  we  have  abided  by  the  Rules,  I  am  advised, 
Mr.  Wyden. 

The  gentleman's  time,  again,  has  expired. 

Mr.  Burr?  Is  Mr.  Burr— Mr.  Bliley,  for  3  minutes,  please. 

Mr.  Bliley.  I  thank  the  gentleman  for  yielding. 

I  am  pleased  to  be  at  the  opening  of  this,  the  first  in  a  series  of 
hearings  on  Medicare  waste,  fraud  and  abuse.  I  would  like  to  thank 
the  subcommittee  chairmen  for  their  able  leadership  in  pulling  to- 
gether this  hearing. 

The  solvency  of  Medicare  is  one  of  the  top  priorities  of  this  com- 
mittee. As  with  other  long-neglected  issues  of  national  importance, 
such  as  telecommunications  reform,  FDA  reform,  tort  reform,  regu- 
latory reform,  and  balancing  the  budget,  this  committee  will  con- 
tinue in  its  leadership  role.  We  are  committed  to  assuring  that  gov- 
ernment better  serves  the  American  people. 

For  too  long  now,  fraud,  waste  and  abuse  has  been  accepted  as 
a  "cost"  of  doing  Medicare  business.  As  we  know  all  too  well,  for 
decades  Congress  has  done  little  more  than  talk  about  the  prob- 
lems in  Medicare.  To  hear  some  people  tell  the  story,  one  would 
think  that  Congress  exists  simply  to  report  on  problems  and  not  to 
fix  them. 

To  the  contrary,  we  can  and  must  reform  the  Medicare  system. 
As  has  been  pointed  out  by  my  colleagues  on  this  side,  unless  Con- 
gress acts  now.  Medicare  faces  certain  bankruptcy  in  the  year 
2002.  Well,  my  friends,  as  chairman  of  this  committee,  I  don't  in- 
tend to  stand  idly  by  and  watch  our  senior  citizens  lose  their  health 
care  coverage  because  some  are  too  politically  timid  to  tackle  the 
problem.  It  is  time  to  face  the  problem  squarely,  roll  up  our  sleeves 
and  go  to  work.  Now  is  not  the  time  for  partisan  political  bickering. 
The  job  of  returning  confidence  in  our  Medicare  system  transcends 
politics. 

The  American  people  should  be  wary  of  those  who  would  criticize 
our  efforts  without  offering  solutions.  The  time  has  passed  for 
avoiding  this  ominous  problem  because  some  lack  the  political  for- 
titude to  take  bold  action.  We  can,  and  indeed  we  must,  discharge 
our  duties  to  legislate  responsibly  even  in  the  face  of  political  dif- 
ficulties. 

I  welcome  those  who  are  here  to  testify  today,  and  I  look  forward 
to  learning  from  your  experience.  I  am  certain  that  we  will  receive 
testimony  at  this  and  future  hearings  that  will  be  helpful  in  under- 
standing and  addressing  the  serious  problems  that  face  the  Medi- 
care system. 

Mr.  Chairman,  I  yield  back  the  balance  of  my  time. 
Mr.  BILIRAKIS.  The  gentleman's  time  has  expired. 
Mr.  Dingell  is  not  here.  Is  Mr.  Burr  back? 
Mr.  Pallone. 

Mr.  Pallone.  Thank  you,  Mr.  Chairman. 

My  voice  has  given  out  a  little  today  so  I  have  to  apologize  for 
that. 

I  just  wanted  to  say  that  although  I  think  eliminating  fraud  in 
Medicare  is  a  good  thing,  it  is  not  going  to  equal  the  Medicare  cuts 
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that  the  Republicans  are  pushing  in  the  budget.  I  don't  even  think 
we  can  suggest  that  eliminating  all  the  abuse  and  fraud  could  come 
near  to  the  savings  needed  for  the  budget  cuts  that  have  been  pro- 
posed. And  I  am  very  concerned  about  the  fact  that  in  an  effort  to 
try  to  achieve  some  sort  of  reform  that  the  Republicans  have  actu- 
ally talked  about  cuts  of  $200  or  $300  billion  in  Medicare. 

One  of  the  things  that  I  wanted  to  stress  today  is  that  I  really 
don't  think  that  Medicare  is  as  bad  a  program  or  as  unsuccessful 
a  program  as  some  of  the  rhetoric  that  is  coming  out.  We  know 
that  Medicare  was  repeatedly  cut  during  the  1980's.  In  fact,  its 
growth  rate  was  reduced  by  about  half  and  yet  a  recent  survey  by 
the  American  Hospital  Association  shows  that  81  percent  of  those 
covered  by  Medicare  are  satisfied  with  the  care  they  receive  and 
only  5  percent  are  unsatisfied.  So  I  am  concerned  that  if  we  con- 
tinue to  cut  too  much,  we  are  going  to  wreck  a  program  that  works. 

And  in  talking  about  reducing  fraud,  I  think  we  can  reduce 
fraud.  We  know  that  the  chances  that  a  doctor  will  be  audited  by 
Medicare's  fraud  investigators  has  dropped  considerably  in  the  last 
few  years  but,  again,  no  one  can  pretend  that  measures  that  will 
reduce  fraud  are  going  to  achieve  an3rsvhere  near  the  kind  of  sav- 
ings, the  $250  billion  or  $300  billion  that  the  Speaker  is  talking 
about. 

I  would  also  say  I  know  that  the  chairman  received  a  letter  with 
some,  I  guess,  35  recommendations  about  how  to  implement  these 
budget  cuts  on  May  11  and  I  have  a  copy  of  the  letter  that  came 
from  four  members,  four  Republican  members  of  the  Budget  Com- 
mittee, along  with  their  recommendations.  Those  recommendations 
are  exactly  the  things  that  I  fear.  They  are  talking  about  increased 
deductibles,  increased  co-payments,  trying  to  push  more  and  more 
Medicare  patients  into  managed  care  systems. 

When  I  talk  to  my  constituents,  the  major  concern  they  have 
with  regard  to  managed  care  is  they  just  don't  want  to  be  forced 
into  the  system.  I  am  afraid  that  what  we  are  going  to  do  here,  ul- 
timately, and  I  think  this  is  probably  what  we  should  be  having  the 
hearings  about  more  than  the  hearings  that  are  suggested  today, 
is  that  we  not  create  a  system  where  the  cost  of  staying  in  a  fee- 
for-service  system  is  too  prohibitive  for  seniors  and  therefore  they 
are  forced  into  a  managed  care  system  that  they  don't  want  to  get 
into,  where  they  don't  have  choice  of  doctors  or  they  don't  have 
choice  of  hospitals.  And  I  agree  with  Mr.  Waxman  that,  even 
though  today  the  whole  issue  that  we  are  taking  up  today  of  fraud 
and  abuse  is  important,  I  think  that  in  many  ways  it  is  just  being 
done  for  political  reasons  to  

Mr.  BiLiRAKis.  The  gentleman's  time  has  expired. 

Mr.  Pallone.  [continuing]  to  hide  the  fact  that  these  cuts  are 
being  proposed  and  we  should  focus  on  the  recommendations  that 
are  being  made  with  regard  to  the  cuts. 

Thank  you,  Mr.  Chairman. 

Mr.  BILIRAKIS.  Mr.  Ganske  for  3  minutes. 

Mr.  Ganske.  Thank  you,  Mr.  Chairman. 

I  applaud  the  chairman  for  having  this  hearing.  I  think  as  this 
committee  has  worked  hard  on  this  issue  in  the  past,  we  need  to 
look  at  it  again,  especially  in  light  of  the  Trustees'  Report. 
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I  think  there  are  areas  of  abuse  that  occur  because  of  fee-for- 
service.  There  are  areas  of  abuse  that  are  inherent  with  managed 
care.  I  think  we  will  need  to  look  at  all  of  those  areas.  With  the 
possible  exception  of  Dr.  Cobum,  I  may  be  the  only  person  on  this 
panel  who  has  actually  worked  with  insurance  companies  in  fee  re- 
view and  in  looking  at  cases  of  potential  fraud  and  abuse.  This  is 
not  a  simple  area,  and  I  hope  that  we  will  be  able  to  affect  some 
savings  from  this  area.  I  think  it  is  a  worthy  area  of  endeavor. 

But  I  would  just  like  to  add  a  few  things  for  us  to  think  about. 
It  is  very  difficult  to  prove  criminal  intent  in  this  area.  Abusive 
practitioners  can  quicldy  learn  language  which  allows  them  to  jus- 
tify tremendous  uses  of  resources  on  nearly  every  patient. 

I  think  it  is  also  true  that  a  significant  percentage  of  individual 
complaints  are  not  due  to  fraud  or  abuse  but  are  due  to  unhappy 
patient/doctor  relationships. 

I  think  we  need  to  look  at  a  couple  of  other  issues — the  definition 
of  the  words,  "waste,  fraud  and  abuse."  Surely  there  is  waste  in  the 
system  and  surely  there  is  abuse,  but  these  are  hazy  terms. 

The  abuse  can  occur  both  on  the  provider's  side  and  on  the  pa- 
tient's side.  Just  this  morning  I  was  speaking  to  a  physical  thera- 
pist about  home  health  care.  She  lives  in  a  rural  area  and  fre- 
quently when  she  finishes  up  her  treatment  and  the  patient  is  bet- 
ter, the  patient  will  request  continued  home  health  therapy  be- 
cause they  are  lonely  and  they  enjoy  having  this  physical  therapist 
come  out  for  a  visit  to  the  farm. 

That  is  an  area  of  abuse.  It  is  also  a  real  difficult  area  to  look 
at  in  terms  of  affecting  savings  unless  you  do  some  fundamental 
things  that  some  of  the  Members  on  the  other  side  have  already 
talked  about. 

So  I  hope  that  we  will  look  at  some  real  specific  suggestions  from 
our  panelists  today  and  in  the  future  to  find  ways  that  we  can  get 
a  handle  on  this.  Even  if  we  only  saved  $2  billion  a  year,  that  is 
still  $2  billion. 

Mr.  BILIRAKIS.  The  gentleman's  time  has  expired.  Please  finish 
up. 

Mr.  Ganske.  And  it  would  be  worthwhile  to  do.  So  thank  you, 
Mr.  Chairman. 
Mr.  BILIRAKIS.  Thank  you. 
Mr.  Brown  is  not  here.  Ms.  Furse,  Mr.  Deutsch. 
For  3  minutes. 

Mr.  Deutsch.  Thank  you,  Mr.  Chairman. 

I,  too,  join  in  appreciating  your  personal  commitment  to  working 
to  improve  the  Medicare  system.  But  I  think  to  start  this  hearing 
without  pointing  out  several  very  important  issues,  I  think,  just 
would  be  a  mistake. 

First,  the  problems  that  exist  on  a  long-term  basis  in  Medicare 
are  not  just  known  this  year  but  were  known  last  year  as  well  and 
it  really  is  somewhat  the  height  of  hypocrisy  of  the  Republican 
leadership,  not  the  leadership  of  this  committee,  but  the  Repub- 
lican leadership  to  have  ignored  those  issues  in  the  last  Congress, 
to  say  they  don't  exist,  to  be  the  stalwarts  in  stopping  health  care 
reform  and  then  this  year  in  an  attempt  to  provide  tax  cuts  for  the 
wealthiest  of  this  country,  to  use  Medicare  as  a  program  to  do  that. 
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I  think  that  is  a  policy  and  attempt  that  will  fail  and  I  think  that 
the  unease  that  many  of  the  Republicans  find  themselves  in  right 
now  is  really  the  inconsistencies  and  truly  the  hypocrisy  that  exists 
in  that. 

I  think  that  as  we  look  at  Medicare  in  general,  one  of  the  things 
that  we  need  to,  particularly  in  our  subcommittee,  the  Health  Sub- 
committee, to  be  aware  of  is  that  some  of  the  proposed  changes  not 
only  will  they  be  devastating  to  Medicare  beneficiaries  but  they 
will  be  devastating  to  the  health  care  system  in  general  because  of 
the  extensive  cost  shifting  which  is  over-determined  that  would 
occur.  And  I  think  it  highlights  tr3dng  to  only  deal  with  one  aspect 
of  the  health  care  system. 

I  think  one  part  of  this  hearing  and  hopefully  the  witnesses  will 
address  it  is  our  understanding  that  fraud  is  evident  in  both  the 
private  sector  health  care  system  as  well  as  Medicare  and  I  think 
we  have  had  testimony  and  many  of  us  are  aware  of  specific  things 
Medicare  has  done  as  a  system  to  correct  that.  In  fact,  I  think  Med- 
icare as  a  system  might  be  far  ahead  of  many  of  the  private  sector 
companies  in  terms  of  dealing  with  fraud  and  abuse  and  I  think 
that  in  a  sense,  really  should  be  a  very  clear  focus  on  our  system. 
Medicare  as  a  system,  instituted  DRG's,  instituted  the  economic  in- 
centives to  get  more  physicians  to  provide  Medicare  assignment  in 
terms  of  their  reimbursement  and  those  are  programs  that,  again. 
Medicare  as  a  system  should  be  congratulated  on  because  of  the 
tens  of  billions  of  dollars  of  cost  saving  that  has  added  to  the  pri- 
vate sector. 

And  I  would  close  just  mentioning  that  I  know  that  there  are 
several  physicians  on  this  subcommittee  and  on  the  committee  as 
well  who  have  filed  and  dealt  with  Medicare  from  that  perspective 
and  I  would  also  mention,  which  I  have  mentioned  before,  that 
Congressman  Wyden  and  myself  both  served  in  professional  capac- 
ities as  Medicare  advocates  where  both  of  us  both  dealt  with  Medi- 
care in  terms  of  filing  claims,  doing  Part  A  and  Part  B  appeals 
through  the  administrative  process  involved  in  impact  litigation  as 
well  as  dealing  with  the  Medicare  beneficiaries  

Mr.  BiLiRAKis.  Please  finish  up.  The  gentleman's  time  has  ex- 
pired. 

Mr.  Deutsch.  Thank  you,  Mr.  Chairman. 
Mr.  BILIRAKIS.  I  thank  the  gentleman. 
Mr.  Burr,  for  3  minutes. 

Mr.  Burr.  Mr.  Chairman,  thank  you  and  I  apologize  to  the  sen- 
iors in  this  country  and  to  the  taxpayers  that  my  friends  on  the 
other  side  of  the  aisle  don't  seem  to  be  serious  in  addressing  this 
problem. 

I  appreciate  this  long-awaited  opportunity  to  begin  to  formally 
address  the  growing  problem  of  waste,  fraud  and  abuse  in  the  Med- 
icare program.  I  hope  this  will  not  be  used  as  an  opportunity  to 
pass  blame  or  to  make  poor  excuses  for  failures  of  the  past  but 
rather  to  address  the  severity  of  the  problem  at  hand  and  how  best 
to  solve  it.  I  do  not  think  that  anyone  in  this  room  disagrees  that 
waste,  fraud  and  abuse  in  Medicare  is  a  serious  problem  that  must 
be  addressed.  Neither  do  I  believe  that  anyone  really  thinks  that 
it  is  acceptable  for  outright  criminals  to  bilk  the  government  out 
of  an  estimated  $10-  to  $30  billion  each  year. 
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Today,  we  will  all  be  horrified  and  amazed  as  we  hear  testimony 
that  details  millions  of  dollars  spent  on  patients  who  are  deceased, 
millions  of  dollars  spent  on  treatment  of  nursing  home  patients 
performed  by  so-called  rolling  labs.  Millions  of  dollars  spent  to  re- 
imburse for  procedures  that  would  have  been  legitimate  had  they 
really  occurred. 

The  challenge  we  face  here  today  is  not  to  present  the  most  grue- 
some story,  the  most  horrifjdng  account  of  fraud,  the  most  blatant 
example  of  waste.  Our  challenge  and  our  responsibility  as  members 
of  this  body  is  to  create  a  new  mode  of  thought  that  does  not  mean 
just  closing  a  loophole  here  or  there.  It  means  creating  from  square 
one  a  new  delivery  system  for  Medicare  in  this  country  which  pro- 
vides new  options  and  an  easier,  more  consumer-friendly  health 
care  coverage  for  American  seniors.  It  means  creating  a  system 
that  beats  the  bad  guys  by  providing  market-based  incentives  to  re- 
duce waste,  fraud  and  abuse  and  a  system  of  swift,  sure  and  just 
punishment  which  will  deter  fraudulent  practices  in  all  levels. 

In  the  words  of  President  Harry  Truman,  the  buck  stops  here 
and  I  don't  mean  just  one  buck,  I  mean  30  billion  of  them  every 
year. 

I  welcome  the  advice  of  all  of  our  panelists  and  enlist  the  support 
of  my  colleagues  on  both  sides  of  the  aisle  to  find  real  solutions, 
not  just  band-aids,  to  the  serious  problem  we  face  here  today. 
Thank  you,  Mr.  Chairman. 

Mr.  Barton  [presiding].  We  thank  the  gentleman  from  North 
Carolina  and  now  recognize  the  gentlelady  from  California,  Mrs. 
Eshoo,  for  3  minutes. 

Ms.  Eshoo.  Thank  you,  Mr.  Chairman,  and  thank  you  for  hold- 
ing this  hearing. 

I  have  some  prepared  remarks  that  I  would  like  to  be  accepted 
for  the  record  and  just  make  a  couple  of  comments  and  then  yield 
back. 

I  welcome  this  hearing  and  any  hearing  where  we  can  examine 
what  goes  wrong  in  a  system  so  that  it  can  be  corrected.  But  I  do 
think  that  there  is  a  difference  between  understanding  and  tagging 
that  and  doing  something  about  it  and  the  discussion  of  direct  cuts 
to  those  that  are  in  the  system  of  Medicare.  I  don't  believe  one  is 
the  other;  I  think  that  they  stand  on  their  own  and  anyone  that 
would  suggest  that  Democrats  are  responsible  for  waste,  fraud  and 
abuse,  I  have  to  tell  you  as  one  Democrat,  I  reject  and  I  think  that 
it  is  really  violative  to  say  that. 

In  the  vote  that  I  took,  as  I  understood  it,  and  I  think  I  under- 
stood it  clearly,  in  1993  in  the  budget  was  that  we  had  to  reform 
the  system  to  save  money  to  reinvest  in  it  and  there  were  those 
that  said  that  there  wasn't  any  problem  with  it  and  therefore  that 
didn't  have  to  be  done. 

So  I  welcome  those  that  are  going  to  speak  today.  I  hope  that 
they  can  point  to  how  the  system  can  be  fixed.  I  think  that  wher- 
ever there  are  human  beings,  unfortunately,  and  there  is  money 
that  there  will  be  a  temptation  to  defraud  the  government  in  a  sys- 
tem, whether  it  is  managed  care,  which  I  have  helped  to  establish 
in  my  county,  or  whether  it  is  a  national  Federal  program. 
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So,  yes,  we  have  to  rout  this  out,  yes,  we  have  to  save  the  money. 
But  I  believe  that  we  need  to  invest  in  a  system  where  millions  and 
millions  of  Americans  are  actually  dependent  upon  it. 

Thank  you,  Mr.  Chairman. 

Mr.  Barton.  I  thank  the  gentlelady. 

We  now  recognize  one  of  the  physicians  on  the  Health  Sub- 
committee, a  new  member  from  Oklahoma,  Dr.  Cobum,  for  3  min- 
utes. 

Mr.  COBURN.  Thank  you,  Mr.  Chairman. 

I  think  two  points  need  to  be  made  as  we  look  at  Medicare.  One 
is  that  we  have  a  goal  of  making  sure  that  senior  citizens  in  this 
country  have  quality  health  care  and  that  they  can  count  on  having 
that  quality  health  care.  The  second  point  is  that  fraud  and  abuse 
exists  in  Medicare.  We  know  its  there  and  if  you  talk  to  any  payee 
administrator,  he  or  she  can  tell  you  where  the  fraud  and  abuse 
is. 

One  of  the  reasons  it  is  there  is  because  we  have  a  government- 
run  system  that  cannot  cover  all  the  bases.  Therefore  this  hearing 
should  be  about  pointing  out  those  areas  that  should  bring  forth 
areas  of  change  in  the  present  system  and,  also  recognizing  that 
we,  in  fact,  can  attack  this  problem.  The  first  part  of  solving  a 
problem  is  recognizing  what  the  problem  is  and  now  significant  it 
is  and,  I  will  tell  you,  as  a  practicing  physician,  a  Medicare  practic- 
ing physician,  that  the  numbers  we  are  going  to  hear  are  low  and 
if  you  go  to  a  group  of  doctors  in  any  community,  they  know  who 
is  defrauding  Medicare.  They  know  who  the  home  health  agencies 
are  that  are  bilking  Medicare,  they  know  who  the  durable  medical 
equipment  suppliers  that  are  bilking  Medicare.  It  is  known.  It  is 
not  that  it  is  not  known.  There  has  not  been  a  will  to  attack  this 
problem.  It  has  been  a  gravy  train  and  it  is  a  disservice  to  senior 
citizens  to  allow  it  to  continue  and  it  is  a  disservice  to  make  this 
a  political  hearing  rather  than  a  hearing  on  which  we  are  going  to 
attack  the  problem  of  fraud  and  abuse. 

Thank  you,  Mr.  Chairman. 

Mr.  Barton.  I  thank  the  gentleman  from  Oklahoma  and  I  will 
recognize  the  gentleman  from  Michigan,  Mr.  Stupak. 

Mr.  Stupak.  Thank  you,  Mr.  Chairman.  I  want  to  commend  the 
committee  chairmen  for  holding  this  hearing  today  because  I  think 
this  is  an  issue  we  can  all  agree  on,  and  that  is  eliminating  waste, 
fraud  and  abuse  in  the  Medicare  program.  What  I  suspect  what  we 
are  going  to  hear  today  are  outrageous  examples  of  fraud,  waste  or 
abuse,  like  the  doctor  in  Williamsport,  Pennsylvania,  who  was  sen- 
tenced last  week  to  more  than  2  years  in  Federal  prison  for  submit- 
ting nearly  11,000  Medicare  claims  to  Blue  Shield  of  Pennsylvania. 

What  this  also  tells  me  is  that  HCFA,  the  Health  Care  Financing 
Administration,  obviously  is  doing  something  right.  As  you  know, 
HCFA  has  been  aggressive  in  developing  and  implementing  new 
strategies  to  combat  health  care  fraud  and  abuse.  HCFA  has  estab- 
lished separate  Medicare  dedicated  fraud  units  that  work  to  detect, 
deter  fraud  and  abuse  and  refer  cases  to  the  Office  of  Inspector 
General  for  prosecution. 

In  1993,  more  than  600  cases  were  referred  to  the  Inspector  Gen- 
eral, an  increase  of  30  percent  from  1992.  HCFA  has  funded  26 
contractors  to  serve  as  Medicare  fraud  and  abuse  information  coor- 
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dinators.  These  coordinators  are  responsible  for  sharing  fraud-re- 
lated information  with  Federal  and  state  law  enforcement  agencies, 
provider  and  beneficiary  organizations,  Medicaid,  Medicare  contrac- 
tors and  private  insurers. 

My  concern  is  that,  with  the  current  budget  proposals  introduced 
by  our  friends  on  the  other  side  of  the  aisle,  we  will  actually  ob- 
struct our  efforts  to  eliminate  fraud,  abuse  and  waste  in  Medicare 
programs.  As  a  matter  of  fact,  if  you  take  a  look  at  the  Senate  Re- 
publicans members  Appropriations  Committee,  their  views  of  the 
Committee  on  Appropriations  to  the  Budget  Committee,  and  let  me 
quote  from  them.  They  said  the  Labor  HHS  Education  Subcommit- 
tee jurisdiction  includes  claims  processing  activities  for  a  number 
of  entitlement  programs  including  Medicare.  The  administrative 
cost  to  process  growing  fraud  claims  must  be  accompanied  within 
the  discretionary  allocation  ceiling.  The  increased  volume  of  fraud 
claims  necessitates  increased  monitoring  activities  to  prevent 
waste,  fraud  and  abuse.  These  auditing  functions  result  in  savings 
and  cost  many  times  greater  than  their  cost. 

Every  dollar  we  spend  by  the  HCFA  to  review  Medicare  fraud 
claims  actually  saves  us  $15  in  costs.  Medicare  savings  alone  are 
estimated  to  exceed  $6  billion  in  fiscal  year  1995  from  payment 
safeguards  instituted. 

Mr.  Chairman,  I  am  sure  every  member  of  this  committee  wants 
to  eliminate  fraud,  waste  and  abuse  in  the  Medicare  program.  In 
order  to  do  that,  we  can't  cut  $283  billion  in  the  Medicare  program 
over  the  next  7  years.  The  Republican  budget  doesn't  make  any 
specific  policy  recommendations  about  how  to  make  these  cuts  but 
it  is  safe  to  say  that  programs  like  the  payment  safeguard  activi- 
ties will  be  the  first  to  go.  I  think  that  is  penny  wise  and  pound 
foolish. 

Mr.  Barton.  The  gentleman's  time  has  expired. 

I  thank  the  gentleman  and  now  recognize  the  distinguished  gen- 
tleman from  New  York,  Mr.  Frisa,  for  an  opening  statement. 

Mr.  Frisa.  Thank  you,  Mr.  Chairman.  I  thank  you  and  Chairman 
Bilirakis  for  calling  this  hearing  on  a  timely  basis  and  I  think 
when  we  saw  the  report  of  the  trustees  of  the  Medicare  Trust  Fund 
that  this  Medicare  system  is  going  broke,  those  in  control  of  the 
104th  Congress  take  it  seriously.  There  has  been  mention  that  this 
report  has  been  issued  in  previous  years  with  similar  findings. 
Well,  we  are  ready  to  roll  up  our  sleeves  and  get  to  work. 

Despite  that  same  old  tired  rhetoric  by  those  who  stood  idly  by 
on  the  other  side  of  the  aisle,  and  it  is  not  everyone  over  there,  but 
certainly  the  loudest  and  those  who  complain  the  most  in  trying  to 
paint  this  hearing  as  a  fraud.  Well,  there  is  a  lot  of  money  to  be 
saved  in  the  Medicare  system  and  we  are  going  to  save  it  despite 
that  rhetoric. 

I  think  it  is  important  to  point  out  that  the  system  is  in  such 
trouble  that  toward  the  end  of  this  year  we  are  going  to  be  taking 
in  less  money  than  we  are  spending.  So  the  time  for  a  band-aid  is 
long  gone.  A  band-aid  is  not  going  to  fix  the  system. 

In  fact,  it  is  so  bad  that  a  whole  first  aid  kit  itself  is  not  enough 
to  fix  the  system.  We  have  really  got  to  rush  the  Medicare  system 
to  a  trauma  unit  and  I  think  the  104th  Congress  is  able  to  bring 
this  system  back  to  life  with  increases. 
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Because  it  is  interesting,  Mr.  Chairman,  some  I  guess  for  politi- 
cal purposes  would  try  and  perpetrate  a  fraud  on  our  elderly  into 
thinking  that  whole  dollar  and  percentage  increases  in  the  system 
are  cuts.  I  would  like  to  repeat  for  my  colleagues  on  the  other  side 
who  either  don't  get  it  or  don't  want  to  get  it,  increases  are  not 
cuts.  Increases  are  more  than  last  year,  growth  in  the  system.  They 
are  not  cuts;  they  are  increases  in  the  Medicare  system. 

I  hope  we  can  finally  get  that  through  to  the  other  side  but,  cer- 
tainly, if  not  them  then  to  our  elderly  who  understand  getting  more 
money  in  the  system  this  year  is  an  increase  over  last  year. 

Thank  you,  Mr.  Chairman.  I  look  forward  to  the  hearing  so  that 
we  may  find  a  way  to  save  those  needed  billions  of  dollars. 

Mr.  Barton.  We  thank  the  gentleman  from  New  York.  We  are 
a  little  disappointed  you  don't  have  your  hockey  referee  shirt  on 
today,  but  I  guess  you  are  saving  that  for  other  hearings. 

I  now  recognize  the  distinguished  gentleman  from  Pennsylvania, 
Mr.  Klink,  for  an  opening  statement. 

Mr.  Klink.  I  thank  the  chairman  and  I  am  pleased  to  be  here 
for  this  joint  subcommittee  hearing  on  waste,  fraud  and  abuse.  And 
I  just  want  to  say  at  some  point  I  hope  we  can  stop  being  Repub- 
licans and  stop  being  Democrats  and  start  being  Americans. 

Some  of  the  comments  that  I  have  heard  here,  when  is  an  in- 
crease a  decrease,  I  had  a  friend  that  was  telling  me  the  other  day 
because  we  had  the  same  discussion  about  school  lunches.  He  said 
I  made  $100  a  week  back  in  1960.  If  I  made  $150  a  week  now  that 
would  not  be  an  increase. 

There  are  such  things  as  inflation,  there  are  such  things  as  more 
people  going  into  the  system.  There  are  a  lot  of  things.  Any  time 
you  get  less  services  and  you  pay  more  for  it  out  of  your  pocket, 
that  service  is  being  cut,  plain  and  simple.  You  can  play  all  kinds 
of  monkey  business  with  total  dollars  going  up  you  want  to.  More 
total  dollars  in  the  system  does  not  necessarily  mean  an  increase 
when  you've  got  more  people  going  in  and  when  you  account  for  in- 
flation. If  people  are  getting  less  and  they  are  pa3dng  more  for  it, 
that's  a  problem. 

Now  the  waste,  fraud  and  abuse  in  the  Medicare  system,  I  un- 
derstand that  it  exists.  We  all  hear  about  it  all  the  time  and  I  hope 
that  this  joint  hearing  can  do  something  about  it.  However,  we 
can't  at  the  same  time  stop  and  say,  well,  wait  a  second,  private 
insurance,  the  private  HMO's  don't  have  waste,  fraud  and  abuse. 
Somehow  those  individuals  who  run  the  private  system  are  so 
much  better  than  those  who  run  the  Medicare  system.  That  simply 
is  not  true.  I  hope  that  somewhere  within  this  hearing  we  will  get 
to  the  fact  that  throughout  all  of  health  care,  the  approximate  $1 
trillion  that  we  will  spend  this  year  on  health  care,  that  there  is 
a  lot  of  waste,  fraud  and  abuse  and  not  all  of  it  comes  from  Medi- 
care. 

I  hope  that  we  can  understand  too  that  in  trying  to  balance  the 
budget  on  Medicare  and  on  changing  the  COLA  on  Social  Security, 
we  are  going  to  have  some  cost  shifting  and  that  is  going  to  have 
a  tremendously  adverse  impact  on  those  people  who  have  private 
insurance,  be  they  workers  in  the  work  place  or  be  they  people  who 
own  their  own  businesses. 
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Essentially,  Medicare  is  a  good  system.  It  needs  some  repair 
done  to  it,  has  good  components  to  it.  But  to  suggest  that  we  are 
going  to  be  able  to  balance  the  budget  simply  by  squeezing  waste, 
fraud  and  abuse  out  of  Medicare  is  not  true  and  I  will  tell  you,  and 
I  understand  that  Chairman  Bilirakis  has  some  of  the  same  con- 
cerns that  I  do.  We've  talked  about  this,  the  chairman  and  my  good 
friend.  And  we  have  hospitals  in  both  of  our  districts  who  depend 
a  great  deal  on  their  Medicare  reimbursements.  In  fact,  they  get 
60  percent  or  more  of  their  dollars  from  Medicare  reimbursements. 
This  becomes  an  employment  issue.  It  is  not  just  one  of  health 
care.  In  my  district,  which  is  around  Pittsburgh  and  used  to  be  a 
very  heavy  manufacturing  area,  our  number  one  employers  now 
are  hospitals.  Many  of  those  hospitals  get  a  tremendous  amount  of 
their  money  from  Medicare.  So  I  am  concerned  about  this  on  a 
number  of  levels. 

About  one  person  out  of  every  five  in  southwestern  Pennsylvania 
is  on  Medicare,  a  whole  different  set  of  problems.  So  I  thank  you, 
my  time  is  up  and  I  yield  back,  Mr.  Chairman. 

Mr.  Barton.  I  thank  the  gentleman. 

The  gentleman  from  Georgia,  Mr.  Norwood,  is  recognized  for  an 
opening  statement. 

Mr.  Norwood.  Thank  you,  Mr.  Chairman.  I  appreciate  also  this 
hearing  and  I  thank  you  and  Mr.  Bilirakis  for  this  timely  meeting. 
It  is  critical  in  my  opinion  that  we  get  a  handle  on  waste,  fraud 
and  abuse  within  our  Medicare  system  and  it  is  very  important 
that  we  do  that  whether  the  Medicare  trust  fund  has  surpluses  or 
whether  the  Medicare  trust  fund  is  running  out  of  money.  The  tax- 
payers of  this  country  are  simply  tired  of  sending  their  dollars  to 
a  bureaucracy  in  Washington,  D.C.,  that  allows  as  much  as  $20  bil- 
lion to  be  wasted  or  stolen. 

With  any  program  as  large  as  the  Medicare  program,  there  is  the 
potential  for  the  unscrupulous  to  take  advantage  of  the  system  and 
hopefully  today  we  will  unearth  some  significant  examples  of  this 
activity  in  order  to  arrive  at  future  solutions  to  these  crimes.  Mr. 
Chairman,  I  do  use  the  word  "crime"  and  I  do  not  think  it  is  too 
strong.  There  are  individuals  who  are  stealing  from  the  taxpayer 
and  from  Medicare  recipients  to  the  tune  of  almost  $20  billion  per 
year  according  to  the  GAO.  I  have  been  informed  by  the  committee 
that  one  company  overbilled  the  government  $14  million  to  spend 
on  gourmet  popcorn  and  jury  and  BMW  lease  pajonents.  In  another 
case,  health  care  executives  admitted  to  spending  millions  in 
bribes.  The  taxpayers  of  this  country  are  sick  and  tired  of  that. 

I  also  would  like  to  very  much  have  us  stop  the  bipartisan  rhet- 
oric. What  we  should  be  dealing  with  today  is  fraud  and  abuse.  We 
have  had  hearing  after  hearing  in  future  Congresses  and  have  not 
done  one  thing  about  it.  Now  it  is  time  for  us  to  have  our  last  hear- 
ing and  try  to  correct  this  problem. 

Mr.  Barton.  I  thank  the  gentleman  and  now  recognize  the  gen- 
tleman from  Ohio,  Mr.  Brown,  for  an  opening  statement. 

Mr.  Brown.  Thank  you,  Mr.  Chairman.  I  applaud  the  GAO  re- 
port that  found  Medicare  can  save  millions  by  installing  commer- 
cially available  technology  to  detect  fraud  in  Medicare  billing.  The 
GAO  report  suggests  ways  to  detect  coding  abuse,  unbundling. 
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global  service  period  violations,  duplicate  procedures  and  other 
ways. 

But  as  Mr.  Klink  did,  my  friend  Mr.  Klink  did,  I  use  a  note  of 
caution  and  that  is  that  this — these  hearings  on  fraud  and  abuse, 
the  detection  of  this,  adopting  the  GAO's  suggestions  are  the  right 
thing  to  do.  But  the  note  of  caution  is  that  we  not  use  this  as  a 
panacea  for  our  budget  problems,  that  it  is  squeezing  out  these  sav- 
ings and  squeezing  out  the  fraud  and  abuse  in  Medicare  should  not 
be  an  excuse  for  tax  breaks  for  the  rich,  should  not  be  an  excuse 
for  tax  loopholes  for  special  interests,  should  not  be  an  excuse  for 
wholesale  cuts  in  the  Medicare  program.  Because,  unfortunately, 
those  cuts,  in  spite  of  what  people  on  the  other  side  of  the  aisle  like 
to  say  that  they  are  increases,  those  cuts  will  in  fact  force  higher 
out-of-pocket  costs  on  senior  citizens  with  deductibles  and  co-pay- 
ments, will  restrict  physician  choice  and  will  ultimately  be  a  reduc- 
tion in  health  care  for  so  many  of  our  constituents.  And  I  urge  that 
note  of  caution  while  I  applaud  the  chairmen  and  applaud  both 
subcommittees  in  aggressively  rooting  out  the  fraud  and  abuse  by 
adopting  GAO's  suggestions.  Thank  you,  Mr.  Chairman. 

Mr.  Barton.  I  thank  the  gentleman  for  that  statement. 

The  Chair  is  going  to  recognize  out  of  order  the  distinguished 
gentleman  from  Florida,  Mr.  Steams,  who  has  a  conflict,  for  a  brief 
opening  statement. 

Mr.  Stearns.  Thank  you,  Mr.  Chairman. 

Just  to  make  my  statement  a  part  of  the  record,  I  would  submit 
this  statement  also.  Who  said  this  last  year:  "Today,  Medicaid  and 
Medicare  are  going  up  at  three  times  the  rate  of  inflation.  We  pro- 
pose to  let  it  go  up  at  two  times  the  rate  of  inflation.  That  is  not 
a  Medicare  or  Medicaid  cut.  We  are  going  to  have  to  have  increases 
in  Medicare  and  Medicaid  but  a  reduction  in  the  rate  of  growth." 

Mr.  Chairman,  that  was  said  by  President  Clinton  last  year. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Hon.  Cliff  Stearns  follows:] 

Prepared  Statement  of  Hon.  Cliff  Stearns,  a  Representative  in  Congress 
From  the  State  of  Florida 

Good  morning,  I  am  pleased  to  be  here  and  would  like  to  thank  both  Chairman 
Bilirakis  and  Chairman  Barton  for  holding  this  first  in  a  series  of  hearings  concern- 
ing the  role  that  waste,  fraud  and  abuse  plays  in  our  current  Medicare  system. 

In  reading  through  the  various  testimonies,  I  was  astonished  to  learn  how  wide- 
spread these  practices  are  and  how  our  taxpayers  dollars  are  squandered  by  such 
actions — according  to  the  General  Accounting  Office  (GAO)  that  figure  is  estimated 
to  be  an  astounding  $19.8  billion  for  FY  1996 — which  is  an  awful  lot  of  money  to 
be  thrown  away. 

During  hearings  before  the  Senate  Special  Committee  on  Aging  this  past  March, 
the  Inspector  General  at  the  Department  of  Health  and  Human  Services  testified 
that  a  special  investigation  of  home  health  care  visits  for  which  Medicare  reim- 
bursement was  sought  by  a  health  care  agency  in  Florida  showed  that  75.5  percent 
of  the  claims  submitted  did  not  meet  Medicare  guidelines.  Of  those  submitted,  21.5 
percent  were  for  visits  not  made;  29  percent  for  visits  to  individuals  who  were  not 
deemed  to  be  homebound;  23.5  percent  for  visits  physicians  denied  authorizing;  and 
1.5  percent  for  visits  the  beneficiary  did  not  want.  From  the  $45.4  million  claimed, 
the  Office  of  the  Inspector  General  estimated  that  $25.9  million  did  not  meet  Medi- 
care reimbursement  guidelines.  Now,  this  is  just  one  agency  in  the  State  of  Florida 
covering  home  health  care  visits.  I  shudder  to  think  what  the  Inspector  General's 
office  would  find  if  it  investigated  all  50  States. 

I  plan  to  offer  cases  of  fraud  and  abuse  which  were  reported  to  my  district  offices 
in  Florida  at  future  hearings,  I  believe  through  such  presentation  we  will  find  that 
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these  are  not  isolated  incidents,  rather  they  are  representative  of  a  system  out  of 
control. 

I  look  forward  to  hearing  from  our  distinguished  witnesses  today  and  hope  that 
what  we  learn  here  today  will  equip  us  to  combat  such  practices  and  stop  this  bla- 
tant misuse  of  our  taxpayers  dollars. 

Since  the  GAO  has  estimated  that  in  1996  $20  billion  will  be  lost  through  waste, 
fraud  and  abuse,  then  over  a  7  year  period  that  would  account  for  $140  billion.  That 
is  roughly  half  of  the  $280  billion  of  proposed  cuts  to  the  program. 

Again,  thank  you  for  providing  us  with  this  fonmi  to  discuss  this  important  issue. 

Mr.  Barton.  I  thank  the  gentleman  for  that  statement.  I  now 
recognize  the  gentlelady  from  Oregon,  Ms.  Furse,  for  an  opening 
statement. 

Ms.  Furse.  Thank  you,  Mr.  Chairman. 

There  is  no  doubt  that  we  must  root  out  waste,  fraud  and  abuse 
in  every  government  program  and  agency  and  certainly  every  Med- 
icare dollar  that  is  wasted  or  obtained  fraudulently  comes  at  the 
expense  of  our  seniors. 

But  I  submit  to  my  colleagues  that  we  should  not  raise  expecta- 
tions that  all  the  problems  of  the  Medicare  system  can  be  solved 
through  eliminating  waste,  fraud  and  abuse.  In  order  to  help  solve 
the  challenges  facing  our  health  care  system,  we  must  bring  the 
American  people  into  an  honest  and  open  dialogue  and  this,  I  sub- 
mit, is  what  President  Clinton  tried  to  do  last  year  and  we  should 
continue  to  do  that,  to  talk  about  this  large  problem. 

And,  moreover,  I  would  submit  that  we  shouldn't  take  money 
from  savings,  regardless  of  where  they  come,  to  pay  for  a  $350  bil- 
lion tax  cut.  I  think  that  when  we  need  to  look  at  the  budget,  we 
have  to  be  honest  and  look  at  all  agencies,  as  I  said,  and  including 
the  Pentagon  which  has  its  own  sad,  very  sad,  record  of  waste, 
fraud  and  abuse  and  yet  is  getting  a  $100  billion  increase.  It  just 
doesn't  make  sense. 

Let's  be  up  front  with  the  American  people.  Let's  aggressively 
pursue  waste,  fraud  and  abuse  in  Medicare  and  then  let  us  ask  the 
American  people  where  they  think  the  savings  should  go.  In  that 
vein,  I  look  forward,  Mr.  Chairman,  to  hearing  the  testimony  and 
the  suggestions  of  our  witnesses  today  and  I  yield  back  the  balance 
of  my  time. 

Mr.  Barton.  We  thank  the  gentlelady.  We  now  recognize  the 
gentleman  from  California,  Mr.  Bilbray. 

Mr.  Bilbray.  Yes,  Mr.  Chairman.  I  would  like  to  thank  you  for 
holding  these  hearings.  I  know  that  some  may  complain  about  the 
notice.  Frankly,  the  notice  for  freshmen  is  quite  appropriate.  We 
prefer  to  get  into  the  issues  rather  than  constantly  talking  about 
now  long  we  are  going  to  wait  before  we  are  going  to  hear  from  the 
public. 

I  would  like  to  sort  of  distance  myself  from  my  colleague  from 
California,  Mr.  Waxman,  basically  because  there  was  a  partisan 
line  over  the  Democrat/Republican.  I  would  like  to  relate  to  the 
gentlelady  from  California,  Ms.  Eshoo,  because  I  think  she  pointed 
out  quite  clearly  that  this  is  an  issue  that  existed  in  the  past,  we've 
done  hearings  on  this,  we  need  to  address  it,  and  I  appreciate  the 
gentlelady  for  saying,  let's  talk  the  facts  and  the  issues,  let's  not 
try  to  just  use  this  for  a  jockeying  for  position. 

Mr.  Chairman,  it  was  an  interesting  thing  that  happened  that  I 
would  like  to  relate  to  you.  An  elderly  lady  from  California  pointed 
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out  that  on  November  5,  1993,  Medicare  charged  her  for  two  mam- 
mograms. She  challenged  that  when  she  saw  that  the  numbers 
seemed  inappropriate  to  her.  They  insist  to  her  that  she  had  made 
a  mistake  and  that  somehow  she  just  didn't  understand  what  the 
treatment  was. 

Well,  after  an  extensive  discussion,  finally  this  lady  had  to  do 
what  she  probably  shouldn't  have  had  to  do  and  that  is  point  out 
that  the  billing  was  impossible,  mostly  because  she  had  a  mastec- 
tomy a  few  years  before  and  that  the  billing  was  inappropriate. 

Wien  the  people  who  were  managing  her  case  realized  they  had 
made  a  mistake,  their  comment  was,  what  are  you  worried  about; 
you  don't  have  to  pay  for  it.  They  informed  her  that  it  was  not 
worth  the  paperwork  to  take  this  problem  and  straighten  it  out 
over  a  $20  charge. 

Mr.  Chairman,  that  lady's  story  may  seem  like  an  anecdote  but 
it  is  not  an  anecdote  to  me  because  that  was  my  mother  who  went 
through  that  process  and  I  think  it  needs  pointed  out  that  my 
mother  is  terrified  that  she  will  not  have  Medicare  available  to  her. 
From  her  point  of  view,  the  greatest  threat  to  the  credibility  of  this 
system  is  the  fact  that  there  is  waste,  fraud  and  abuse  in  the  sys- 
tem and  that  the  people  of  the  United  States  are  losing  faith  with 
the  ability  for  us  to  manage  this  issue. 

I  think  that  we  need  to  point  out  that  there  are  those  who  are 
saying  that  there  is  not  a  cut  coming  down  or  there  is  a  cut  coming 
down.  This  program  is  increasing  three  times  faster  than  inflation. 
It  is  going  up  two-and-a-half  times  faster  than  the  private  sector. 
We  are  not  working  out  this  issue. 

So  I  would  ask  those  of  us  that  want  to  preserve  it,  Mr.  Chair- 
man, that  we  recognize  that  all  of  us  need  to  work  together  to  find 
this  out  because  even  the  GAO  has  pointed  out  that  10  percent  of 
the  cost  is  fraud,  waste  and  abuse  and  that  10  percent  happens  to 
be  almost  what  the  increase  is  annually. 

Mr.  Barton.  The  gentleman's  time  has  expired. 

Seeing  no  other  Democrat  who  has  not  received  recognition,  the 
Chair  would  now  recognize  the  gentleman  from  Connecticut,  Mr. 
Franks,  for  an  opening  statement. 

Mr.  Franks.  Thank  you,  Mr.  Chairman. 

From  the  time  I  first  ran  for  Congress  in  1990,  I  have  worked 
hard  to  help  eliminate  waste,  fraud  and  abuse  in  the  Federal  Gov- 
ernment. For  example,  Mr.  Chairman,  since  the  102d  Congress,  I 
have  fought  to  do  the  same  in  our  welfare  system  by  the  use  of  the 
electronic  benefits  transfer  system,  the  debit  card,  which  has  been 
adopted  by  the  House  in  the  104th  Congress. 

Mr.  Chairman,  no  one  would  argue  that  Medicare  is  in  need  of 
a  serious  review  in  order  to  prevent  it  from  bankruptcy.  Thus,  I 
commend  the  chairmen  for  having  this  hearing  today.  We  must  re- 
duce the  growth  of  Medicare  and  I  believe  that  waste,  fraud  and 
abuse  would  be  a  good  place  to  start. 

I  look  forward  to  hearing  our  witnesses  today,  Mr.  Chairman. 

Mr.  Barton.  Again,  seeing  no  Democrat  who  has  not  already  re- 
ceived recognition,  the  Chair  would  recognize  the  gentleman  from 
Pennsylvania,  Mr.  Greenwood,  for  an  opening  statement. 

Mr.  Greenwood.  Thank  you,  Mr.  Chairman. 


19 


At  the  risk  of  beginning  the  second  hour  of  this  hearing  without 
hearing  any  witnesses,  I  will  be  very  brief. 

I  feel  a  compulsion  to  respond  to  what  I  hear  from  the  other  side 
of  the  aisle.  I  think  there  is  a  tendency  by  some  of  the  members 
on  that  side  of  the  room  to  put  the  rabbit  in  the  hat  and  pull  it 
out.  The  rabbit  is  the  assumption  that  everyone  on  this  side  of  the 
aisle  believes  that  we  are  going  to  save  Medicare  by  curbing  waste, 
fraud  and  abuse.  No  one  is  saying  that.  No  one  on  this  side  of  the 
aisle  believes  that  we  are  going  to  rescue  Medicare  simply  with 
curbs  on  waste,  fraud  and  abuse.  We  know  we  have  to  restructure 
the  system. 

The  argument  has  ensued  about  our  increases,  cuts  or  cuts  and 
increases.  The  fact  of  the  matter  is  that  the  House  Republican 
budget  calls  for  an  increase  per  capita,  per  beneficiary,  from  $4,700 
per  beneficiary  this  year  to  ^6,300  per  beneficiary  in  7  years.  Now, 
that  is  a  very  significant  increase.  I  don't  think  that  any  rational 
person  who  looks  at  the  fact  that  the  costs  of  Medicare  are  increas- 
ing by  between  10  and  11  percent  a  year,  while  in  the  past  year 
for  the  first  time  in  many  years,  the  cost  of  health  care  in  the  pri- 
vate sector  has  actually  declined,  can  escape  the  notion  that  we 
have  to  bring  Medicare  increases  into  some  ratio  with  the  private 
sector.  We  can  do  that  in  a  bipartisan  fashion.  I  am  convinced  that 
if  we  pursue  waste,  fraud  and  abuse,  and  if  we  restructure  Medi- 
care so  that  it  more  resembles  private  sector  health  care,  we  can 
not  only  save  Medicare  but  we  can  also  use  the  savings  toward  def- 
icit reduction. 

I  thank  the  gentleman.  Seeing  no  other  member  who  seeks  rec- 
ognition for  an  opening  statement,  we  will  now  begin  the  hearing. 

I  would  like  to  call  the  first  panel  forward.  We  have  the  honor- 
able Beau  Boulter,  who  is  legislative  counsel  for  United  Seniors  As- 
sociation, we  have  the  Honorable  Joe  Whitley,  who  is  in  private 
practice  with  Kilpatrick  &  Cody  in  Atlanta,  Georgia,  and  we  have 
Mr.  Kirk  Nahra,  who  is  general  counsel  for  the  National  Health 
Care  Anti-Fraud  Association. 

If  you  gentleman  would  please  come  forward,  we  thank  you. 

It  is  the  practice  of  the  Oversight  Subcommittee  to  require  you 
to  testify  under  oath,  however  since  this  is  a  joint  hearing,  we  are 
not  going  to  make  that  a  requirement.  We  do  encourage  you  gen- 
tleman, though,  however  to  tell  the  truth. 

We  want  to  especially  commend  the  Honorable  Mr.  Whitley  for 
coming  all  the  way  from  Georgia.  We  understand  how  difficult  it 
is  for  you  to  attend. 

With  that,  we  will  recognize  Mr.  Boulter  for  a  5-minute  opening 
statement  and  then  in  sequence,  Mr.  Whitley  and  Mr.  Nahra. 

Mr.  Boulter. 

STATEMENTS  OF  BEAU  BOULTER,  LEGISLATIVE  COUNSEL, 
UNITED  SENIORS  ASSOCIATION,  INC.;  JOE  D.  WHITLEY, 
PARTNER,  KILPATRICK  &  CODY;  AND  KIRK  J.  NAHRA,  GEN- 
ERAL COUNSEL,  NATIONAL  HEALTH  CARE  ANTI-FRAUD  AS- 
SOCIATION 

Mr.  Boulter.  I  really  do  want  to  thank  you  and  the  members 
of  the  committees  for  first  of  all  holding  this  hearing.  I  want  to 
thank  you  very  much  for  staying  focused  on  a  real,  real,  real  prob- 
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lem  and  for  not  being  deterred  and  I  hope  you  will  remain 
undeterred  by  political  rhetoric. 

For  the  longest  time,  our  polls  at  United  Seniors  Association 
showed  that  Americans  didn't  think  there  was  a  problem  with 
Medicare  when,  of  course,  the  Trustees  themselves  say  there  is  a 
real  problem,  that  outgo  exceeds  income  starting  next  year  and  it 
goes  broke  by  2002  so  it  just  can't  be  said  enough,  Mr.  Chairman, 
that  what  you  are  doing  to  show  the  American  people  and  espe- 
cially elderly  Americans  that  there  is  a  real  problem  is  worthwhile 
and  we  want  to  work  with  you  to  protect  and  preserve  and  improve 
health  care  delivery  systems  for  elderly. 

On  the  point  of  waste,  fraud  and  abuse,  we  all  recognize  that  it 
is  a  problem  and  I  don't  know  for  sure,  maybe  nobody  knows  for 
sure,  the  extent  to  which  the  waste,  fraud  and  abuse  problem  im- 
pacts, but  we  do  know  that  it  impacts  a  whole  lot.  Aiid  we  hear 
the  figure  $20  billion  a  year  or  more.  Whatever  it  is,  it  robs  serv- 
ices from  older  Americans.  So,  again,  I  mean  I  heard  that  none  of 
you  believed  that  this  is  the  solution,  the  final  solution.  We  all 
know  it  is  not.  But  just  because  it  is  not  the  final  and  perfect  and 
whole  solution  doesn't  mean  that  it  should  not  be  attacked. 

So  we  applaud  you  very,  very  much  and  hope  you  will  continue 
to  get  out  the  word  that,  on  a  per-person  basis,  under  your  plan, 
by  the  year  2002,  benefits  will  actually  increase  per  person  on  a 
Medicare  beneficiary  from  $4,700  to  $6,300.  I  don't  know  what  poli- 
cies you  are  going  to  come  up  with,  for  sure,  and  maybe  United 
Seniors  Association  will  agree  and  maybe  it  will  disagree  but  we 
just  appreciate  what  you  are  doing  and  we  hope  that  all  of  the 
members  of  the  committee  have  seen  United  Seniors  Association's 
plan  to  restructure  the  Medicare  system.  It  is  written  by  Peter  Fer- 
rara.  It  is  mentioned  in  the  Wall  Street  Journal  yesterday  and  we 
hope  you  look  at  that. 

On  the  issue  of  waste,  fraud  and  abuse,  my  testimony  contains 
a  lot  of  examples.  We  are  going  to  hear  a  lot  of  examples.  I  don't 
know  that  I  should  go  into  that  within  the  5  minutes  that  I've  got 
but  I  want  to  talk  about  some  of  the  solutions. 

First  of  all,  the  Medicare  system  is  a  good  system.  I  am  not  say- 
ing it's  not,  but  it  is  centrally  run,  it  is  a  central,  bureaucratic  sys- 
tem. It  gets  a  little  bit  clunky  at  times  and  it  is  bureaucrats,  well- 
intentioned  though  they  are,  and  that  is  one  problem  because  as 
a  bureaucrat,  if  I  spend  somebody  else's  money,  I  am  just  not  as 
concerned  about  how  it  is  spent  and  we  all  know  that. 

Another  problem  is  just  the  third  party  payment  problem  which 
also  exists  in  the  private  sector  as  well.  So  United  Seniors  Associa- 
tion, while  we  do  definitely  agree  that  there  ought  to  be  better  law 
enforcement.  Senator  Cohen  has  held  hearings  on  the  Senate  side, 
we  have  listened  to  FBI  Director  Freeh  about  the  problems  with  or- 
ganized crime  coming  into  this  area  that  is  scary  as  all  get  out  and 
we  really  know  that  we  have  got  to  have  better  enforcement  and 
more  people  involved  in  enforcing  the  law  and  stiffer  penalties  but 
that  is  not  going  to  solve  the  problem. 

We  think  what  really  has  to  solve  the  problem  is  putting  incen- 
tives back  into  the  hands  of  people,  of  giving  health  care  dollars 
back  into  the  hands  of  the  people  who  spend  them  so  that  they  can 
watch  how  their  own  money  is  spent.  That  is  really  what  this  pro- 
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gram  of  United  Seniors  Association  calls  for,  that  is  a  summary 
statement  of  what  it  calls  for. 

But,  again,  we  just  want  to  thank  you  for  holding  this  hearing, 
for  showing  the  responsibility  to  really  solve  the  Medicare  crisis 
which  our  country  faces.  We  believe  that  people  appreciate  that 
and  we  know  we  do  at  United  Seniors  Association. 

Mr.  Barton.  Thank  you,  sir.  Would  you  like  that  part  of  the 
record,  your  recommendation? 

Mr.  Boulter.  Yes,  sir,  that  was  just  a  summary  and — ^you  mean 
this?  Can  we  do  that,  Mr.  Chairman,  put  this  in  the  record? 

Mr.  Barton.  Without  objection. 

Mr.  Boulter.  Great,  thank  you. 

[The  prepared  statement  and  attachment  of  Beau  Boulter  follow. 
The  above-mentioned  publication,  A  Proposal  for  Reform:  Resolving 
the  Medicare  Crisis,  by  Peter  J.  Ferrara,  is  retained  in  the  sub- 
committee files.] 

Prepared  Statement  of  Hon.  Beau  Boulter  on  behalf  of  the  United  Seniors 
Association,  Incorporated 

Good  morning  Chairman  Bilirakis,  Chairman  Barton  and  members  of  the  sub- 
committees. Thank  you  for  inviting  me  here  today  to  testify  on  behalf  of  United  Sen- 
iors Association.  As  a  former  member  of  Congress,  it's  always  good  to  see  so  many 
of  my  old  friends  and  colleagues. 

As  you  know,  the  Medicare  system  is  rife  with  fraud  and  abuse.  The  General  Ac- 
counting OfBce  has  estimated  that  10  percent  of  total  Medicare  expenditures  are 
lost  to  waste,  fraud  and  abuse.  That  adds  up  to  nearly  $20  billion  next  year  alone. 
In  the  year  2002,  when  Medicare  Part  A  will  be  insolvent,  it  is  estimated  that  over 
$30  billion  will  be  lost. 

Considering  these  numbers,  it  is  obvious  that  waste,  fraud  and  abuse  pose  a  clear 
and  present  danger  to  the  Medicare  program  and  are  major  contributors  to  its  finan- 
cial crisis. 

Examples  of  Medicare  Fraud 

*  According  to  the  Palm  Beach  Post,  a  Florida  company  defrauded  Medicare  of 
so  much  money  that  the  company  president  moved  into  a  $5,500  per  month  home, 
its  chairman  built  a  tennis  court  and  putting  green  behind  his  home  and  diverted 
$1.5  million  for  his  personal  use,  and  six  top  managers  earned  base  salaries  exceed- 
ing $700,000,  not  including  bonuses,  cars,  houses,  and  other  expenses.  (Palm  Beach 
Post,  2/20/95) 

*  One  Georgia  home  health  service  company  bilked  Medicare  out  of  so  much 
money  that  it  actually  received  reimbursements  of  $84,000  for  gourmet  popcorn, 
$140,638  for  a  company  airplane  and  pilot,  $38,695  for  lobbying  fees,  and  $5,100  for 
a  BMW  used  by  the  owner's  son.  (BNA  Pensions  and  Benefits  Daily,  5/6/95  and  As- 
sociated Press,  3/1/95) 

*  A  Miami  laboratory  allegedly  cheated  Medicare  of  $300,000  bv  submitting  bills 
for  lab  tests  performed  on  dozens  of  patients — who  were  deceasea.  (Senator  Cohen 
release,  1/18/95) 

*  ABC  News  revealed  that  ambulance  services  overcharge  Medicare  more  than 
$70  million  each  year.  In  San  Diego  County,  one  company  alone  overbilled  $1.4  mil- 
lion in  a  single  year.  (Hotline,  3/7/95) 

*  A  February,  1995  GAO  report  found  that  payment  loopholes  and  poor  oversight 
has  led  Medicare  to  pay  up  to  $6,000  per  hour  for  speech  and  occupational  therapy 
services  that  generally  cost  no  more  than  $32  per  hour. 

In  March,  the  Senate  Select  Committee  on  Aging  held  a  hearing  on  Medicare 
fraud.  June  Gibbs  Brown,  Inspector  General  at  the  Department  of  Health  and 
Human  Services,  noted  that  a  review  of  Medicare  claims  from  one  hospital  revealed 
that  21.5%  of  the  bills  were  for  visits  that  were  never  made. 

FBI  Director  Louis  Freeh  testified  at  the  same  hearing,  noting  that  the  FBI  has 
uncovered  numerous  fraud  cases,  including  "'rolling  lab  scams  which  prey  on  the 
elderly  and  defraud  Medicare  and  private  insurers."  He  went  on  to  detail  one  exam- 
ple of  fraud  in  the  durable  medical  equipment  market,  saying  "in  New  York,  Rus- 
sian organized  crime  has  engaged  in  a  complex  conspiracy  through  the  submission 
of  tens  of  millions  of  dollars  in  fraudulent  DME  claims.  Subjects  have  been  known 
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to  use  aggressive  telemarketing  scams  to  fraudulently  bill  for  DME  supplies  and 
services.' 

Freeh  also  commented  on  unnecessary  services  in  psychiatric  hospitals,  citing 
"one  such  treatment  involves  the  doctor  providing  the  patient  with  'wave'  therapy, 
which  involves  a  simple  'wave'  of  the  doctor's  hand  during  routine  rounds.  There- 
after, the  doctor  submits  bills  to  the  government  program  or  insurance  companies 
for  $125  for  individual  therapy." 

Most  frightening,  Freeh  went  on  to  explain  that  organized  crime  has  moved  into 
the  health  care  fraud  arena,  attracted  by  the  high  profits  and  low  risk  of  getting 
caught. 

The  Memphis  Commercial  Appeal  (3/3/95)  reported  that  only  140  people  were  con- 
victed of  medical  fraud  in  1994,  up  from  90  in  1992.  Clearly,  Medicare  fraud  is  a 
crime  that  pays,  and  pays  well. 

Solving  the  Problem  of  Medicare  Waste,  Fraud  and  Abuse 

Pervasive  fraud  and  abuse  should  not  come  as  a  surprise  to  anyone.  After  all. 
Medicare  is  a  centrally-administered  government-run  monopoly  health  care  system. 
No  private  insurance  is  allowed  to  compete  with  Medicare.  No  one  administering  or 
participating  in  the  system  has  any  incentive  to  root  out  waste  and  fraud.  Doctors, 
patients  and  bureaucrats  are  all  playing  with  someone  else's  money — the  taxpayers'. 

The  centralized  nature  of  the  program  and  the  incentives  it  sets  up  not  only  en- 
courage outright  fraud  but  also  encourage  doctors  and  patients  to  use  additional 
services  that  patients  would  not  request  if  they  had  to  weigh  the  benefits  of  the 
service  against  the  true  cost.  Prescription  and  consumption  of  unnecessary  services 
further  drives  up  Medicare  spending,  with  little  return  to  seniors  for  their  pre- 
miums or  to  taxpayers  for  their  tax  dollars. 

Low  conviction  rates  also  make  Medicare  fraud  a  low  risk-high  profit  endeavor. 
Prosecutors  must  have  stronger  tools  and  more  resources  to  combat  abuse  of  the 
taxpayers'  dollars.  Doctors,  labs  and  equipment  providers  found  guilty  of  fraud 
should  be  permanently  barred  from  participating  in  the  Medicare  program.  In  addi- 
tion, all  property  belonging  to  guilty  parties  should  be  forfeited  to  help  repay  Medi- 
care's losses. 

However,  stiffer  penalties  will  not,  on  their  own,  have  a  dramatic  impact  on  Medi- 
care fraud  as  long  as  the  incentive  structure  in  the  system  remains  unchanged.  As 
a  first  step  toward  properly  aligning  incentives,  United  Seniors  Association  strongly 
endorses  the  Speaker's  recommendation  that  Medicare  beneficiaries  be  awarded 
10%  of  the  savings  they  find  by  examining  their  medical  bills  and  pointing  out  mis- 
takes. We  believe  that  providing  incentives  for  consumers  to  check  their  bills  will 
help  root  out  fraud. 

But  other  reforms  are  needed,  both  to  eliminate  fraud  and  abuse  and  bring  down 
Medicare's  out  of  control  spending  growth.  First,  Congress  must  introduce  competi- 
tion into  the  svstem.  As  insurers  compete  for  beneficiaries,  they  would  have  to  con- 
trol cost  growth  in  order  to  attract  business. 

Second,  the  simplest  way  to  control  spending  growth  and  eliminate  fraud  is  to  put 
seniors  in  control  of  their  own  health  care  dollars.  No  one  more  scrupulously  checks 
bills  than  when  they  are  spending  their  own  money.  Creation  of  Medical  Savings 
Accounts  as  an  option  for  Medicare  beneficiaries  would  encourage  the  kind  of  cost 
consciousness  that  is  currently  missing  in  the  Medicare  market,  and  which  allows 
today's  rampant  fraud  and  abuse  to  go  unchecked.  Competition  and  empowered  con- 
sumers are  the  answers  to  Medicare's  serious  fraud  and  abuse  problems. 

In  closing,  I  want  to  thank  the  Chairmen  and  members  of  the  subcommittees  for 
holding  this  hearing.  We  at  United  Seniors  Association  look  forward  to  working  with 
you  as  you  deal  with  the  critical  issues  we  have  discussed  here  today.  Thank  you. 
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Mr.  Barton.  We  now  recognize  Mr.  Whitley  for  5  minutes. 
STATEMENT  OF  JOE  D.  WHITLEY 

Mr.  Whitley.  Thank  you,  Mr.  Chairman.  I  would  ask  that  my 
statement  be  made  part  of  the  record. 
Mr.  Barton.  Without  objection. 

Mr.  Whitley.  It  is  a  pleasure  to  have  been  asked  to  provide  tes- 
timony to  this  subcommittee  here  today  about  Medicare  fraud. 
From  my  perspective,  as  a  former  United  States  attorney  in  two 
districts,  Macon,  Georgia,  and  Atlanta,  Georgia,  in  the  State  of 
Georgia  and  also  as  a  former  Department  of  Justice  official,  I  am 
now  engaged  in  private  practice  in  an  Atlanta  law  firm  called  Kil- 
patrick  &  Cody. 

More  often  than  not  today,  I  am  engaged  as  counsel  for  individ- 
uals and  corporations  under  investigation  by  the  authorities.  How- 
ever, despite  this  reversal  of  role,  I  applaud  the  efforts  of  the  Attor- 
ney General,  the  Secretary  of  Health  and  Human  Services  and  of 
this  subcommittee  in  searching  for  ways  to  apprehend  and  punish 
those  who  are  guilty  of  health  care  fraud. 

To  encapsulate  my  formal  testimony  in  a  short  summary,  I  have 
addressed  the  following  topics.  The  law  enforcement  response  to 
health  care  fraud  today,  cases  that  came  before  me  in  Atlanta  and 
Macon  as  United  States  Attorney,  and  my  observations  after  leav- 
ing government  in  1994  to  present.  And  are  there  adequate  laws 
on  the  books.  Then  I  conclude  with  a  few  thoughts  on  health  care 
fraud. 

The  law  enforcement  response  at  the  Department  of  Justice 
today  is  described  by  one  assistant  United  States  Attorney  as  being 
the  number  one  white  collar  crime  priority  for  the  Department  of 
Justice.  It  is  the  number  two  priority  after  violent  crime  at  the  De- 
partment of  Justice. 

There  are  ample  cases  which  support  the  notion  that  the  10  per- 
cent figure  set  forth  is  accurate  and  correct.  There  are  cases  that 
are  set  forth  in  my  formal  testimony.  In  particular,  the  case  of  Na- 
tional Health  Laboratories  in  California  where  the  government 
reaped  a  recovery  of  almost  $110  million  in  that  particular  case. 

Some  years  ago  when  I  first  served  as  United  States  attorney  in 
Macon,  Georgia,  no  one  effectively  was  going  after  health  care 
fraud  except  the  HHS  IG.  That  has  changed  over  the  decade  of  the 
1980's  and  into  the  1990's.  In  the  1990's,  we  saw  the  FBI  join  into 
this  effort  in  ferreting  out  health  care  fraud  in  a  big  way. 

There  are  also  at  the  table  today  the  pursuit  of  health  care  fraud. 
At  Postal  Inspection,  the  Defense  Criminal  Investigation  Service, 
the  CID  division  of  the  IRS  and  also  the  Georgia  Bureau  of  Inves- 
tigation in  my  home  State.  There  are  law  enforcement  task  forces 
that  are  being  formed  and  were  formed  when  I  left  as  United 
States  attorney  to  go  after  health  care  fraud. 

The  good  news  may  have  been  in  1994  that  nothing  was  passed 
in  the  way  of  health  care  reform  for  those  in  the  industry.  How- 
ever, the  bad  news  is  that  the  law  enforcement  environment  contin- 
ues carrying  forward  from  1990  when  I  first  became  United  States 
attorney  in  Atlanta,  Georgia. 

There  are  several  cases  which  I  set  out  in  my  materials  which 
I  won't  go  into  at  this  point  in  time.  Suffice  to  say  that  these  cases 
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set  out  the  basis  of  which  my  observation  is  that  we  should  be  pur- 
suing health  care  fraud  in  a  vigorous  manner. 

There  were  problems  we  encountered  in  the  early  1990's  which 
included  a  lack  of  resources  of  assistant  United  States  attorneys  to 
go  after  health  care  fraud  and  that  was  in  part  due  to  the  fact  that 
Congress  put  certain  limitations  on  our  resources  to  move  those  re- 
sources from  financial  institution  fraud.  Today  I  believe  there  is  a 
great  deal  of  technical  know-how  in  HHS  that  would  be  helpful  to 
other  agencies.  Other  agencies  are  coming  to  the  fore  as  I  men- 
tioned and,  in  particular,  the  FBI. 

The  FBI  is  pursuing  this  effort  aggressively.  They  would  like  to 
be  the  lead  agency  in  this  effort  and  I  believe  you  will  hear  testi- 
mony later  today  from  the  FBI  about  their  efforts  in  the  health 
care  field. 

In  my  opinion,  the  greatest  resource  we  have  available  to  us  are 
those  at  HHS  who  have  the  information  and  knowledge  and  know- 
how  to  go  after  health  care  fraud.  There  is  one  case  in  particular 
that  I  am  involved  with  or  was  involved  with  in  Georgia  where 
HHS  involvement  in  that  case  would  have  been  useful  to  those 
agents  prosecuting  and  investigating  the  case  but  HHS  was  not  in 
my  belief  at  the  table. 

I  ask  that  there  be  some  input,  of  course,  from  the  Department 
of  Justice  and  from  the  health  care  industry  before  we  rush  to 
criminalize  conduct  that  may  be  addressable  through  lesser  sanc- 
tions of  administrative  and  civil  penalties.  Also  exclusion  from 
health  care  programs. 

I  think  Congress  is  seeking  to  lift  the  burden  of  civil  litigation 
from  the  shoulders  of  taxpayers  and  we  should  consider  the  costs 
associated  with  enacting  more  crimes  to  cover  the  conduct  of  the 
private  health  care  industry.  We  also  enacted  the  sentencing  guide- 
lines in  the  1980's  which  provide  for  real  punishment  for  criminals 
involved  in  any  type  of  crime.  Today,  certainly,  if  you  do  the  crime, 
you  will  do  the  time,  as  they  say. 

Also  I  applaud  the  concept  of  voluntary  disclosure,  which  has 
been  recommended  by  HHS  IG  June  Gibbs  Brown  as  a  solution  to 
some  of  the  efforts  we  have  in  this  area  also,  I  applaud  Senator 
Cohen's  Senate  Bill  245,  which  is,  as  I  understand,  in  the  Senate 
as  an  opportunity  to  deal  with  the  concerns  we  have  about  enforce- 
ment. 

We  also  need  more  of  a  national  yardstick  to  help  us  measure  the 
seriousness  of  conduct.  There  are  some  cases  in  some  districts 
which  probably  should  not  be  brought  and  there  are  some  cases  in 
other  districts  which  should  be  brought.  There  should  be  more  co- 
ordinations so  there  can  be  global  settlements  of  these  cases.  There 
are  sometimes  situations  where  the  authority  is  not  in  the  individ- 
ual assistant  United  States  attorney  to  make  a  settlement  in  a 
global  fashion. 

The  health  care  industry,  in  my  opinion,  is  like  ancient  Rome. 
The  Visigoths  and  Goths  of  enforcement  have  stampeded  into  this 
new  culture,  a  culture  that  heretofore  has  been  largely  outside  of 
the  enforcement  sphere.  Prosecutors  and  investigators  on  this  new 
terrain  often  see  black  and  white  conduct  whereas  the  providers 
see  shades  of  gray.  Enforcement  must  be  balanced  and  appropriate 
in  areas  such  as  Medicare  reimbursement  where  the  complexity  of 
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regulations  is  great  with  little  useful  guidance,  in  my  opinion,  from 
HHS. 

In  conclusion,  I  wish  to  thank  you,  Mr.  Chairman,  and  members 
of  your  subcommittee  and  wish  all  of  you  the  best  on  both  sides  of 
the  aisle  in  reforming  health  care  fraud  enforcement. 

Thank  you  very  much. 

[The  prepared  statement  of  Joe  D.  Whitley  follows:] 

Prepared  Statement  of  Joe  D.  Whitley,  Partner,  Kilpatrick  &  Cody 

Mr.  Chairman  and  Members  of  the  Subcommittee,  it  is  a  pleasure  to  have  been 
asked  to  provide  testimony  to  you  on  the  subject  of  Medicare  fraud  from  my  perspec- 
tive as  a  former  United  States  Attorney  in  two  Federal  Districts  in  Georgia,  and 
as  former  ofBcial  at  the  Department  of  Justice  in  Washington,  D.C.  I  am  now  en- 
gaged in  private  practice  as  a  partner  with  the  Atlanta- Washington  law  firm  of  Kil- 
patrick &  Cody. 

In  brief,  I  am  not  currently  engaged  in  the  enforcement  of  criminal  health  care 
statutes;  more  often  than  not  I  am  acting  as  counsel  for  individuals  and  companies 
under  investigation.  Despite  this  reversal  in  my  role,  I  applaud  the  efforts  of  the 
Attorney  General,  the  Secretary  of  Health  and  Human  Services  (HHS),  and  of  this 
Subcommittee  in  searching  for  ways  to  apprehend  and  punish  those  guilty  of  health 
care  fraud. 

To  encapsulate  my  formal  testimony  in  a  short  summary,  I  have  addressed  the 
following  topics: 

I.  Law  Enforcement's  Response  to  Health  Care  Fraud; 

II.  Cases  in  Atlanta  and  Macon  as  U.S.  Attorney; 

III.  My  Observations  After  Leaving  Government  (1994  to  present); 

IV.  Are  There  Adequate  Laws  on  the  Books?;  and 

V.  Concluding  Thoughts  on  Health  Care  Fraud. 

I.  LAW  enforcement's  RESPONSE  TO  HEALTH  CARE  FRAUD 

At  a  recent  conference  of  defense  attorneys.  Assistant  U.S.  Attorney  Marshall 
Jarrett  of  the  District  of  Columbia  U.S.  Attomej''s  OfBce,  described  health  care 
fraud  as  the  number  one  white  collar  crime  priority  for  the  Department  of  Justice. 
The  support  for  the  setting  of  this  priority  is  ample.  The  fraud  and  abuse  problem 
in  the  health  care  industry  is  estimated  by  many  to  impact  on  10%  of  the  annu£d 
outlays  in  both  the  public  and  private  sector.  Taking  the  fiscal  year  1992  figures 
for  expenditures  by  HHS:  $128  billion  for  Medicare  and  $72  billion  for  Medicaid — 
or  $200  billion  in  total  outlays,  and  multiplying  by  10%  yields  $20  billion  in  fraud 
in  these  two  government  funded  health  care  programs.  It  is  impossible  to  say 
whether  the  fraud  amount  is  in  fact  10%,  but  the  recovery  by  the  Federal  Govern- 
ment in  just  three  recently  prosecuted  cases  may  support  this  estimate.  The  total 
collected  in  fines  and  penalties  from  Nationcd  Health  Laboratories  in  California, 
C.R.  Bard,  Inc.  in  Massachusetts,  and  National  Medical  Enterprises,  Inc.  in  Wash- 
ington, D.C.  and  Texas,  was  $500  million. 

Some  years  ago  in  the  first  office  I  served  in  as  U.S.  Attorney  in  1981-1986  (Mid- 
dle District  of  Georgia),  the  only  contact  we  had  with  health  care  fraud  matters 
came  through  the  HHS  IG.  Nobody  else  was  enforcing  the  law  and  only  the  most 
blatant  cases  of  abuse  made  it  into  an  agent's  formal  presentation  to  a  prosecutor. 
Later,  when  I  served  as  U.S.  Attorney  in  1990-1993  (Northern  District  of  Georgia), 
there  was  a  perceptible  change  in  enforcement  emphasis  by  the  Federal  Government 
to  include,  in  particular,  increasing  FBI  interest  in  health  care  fraud.  So,  over  a  dec- 
ade later,  after  my  first  stint  as  a  U.S.  Attorney,  most  U.S.  Attorney's  offices  now 
have  specifically  designated  health  care  fraud  prosecutors  dealing  exclusively  on 
crime  in  the  health  care  industry. 

In  the  Northern  District  of  Georgia,  others  are  now  at  the  table  in  the  investiga- 
tion of  health  care  fraud,  such  as:  the  Postal  Inspection  Service,  the  Defense  Crimi- 
nal Investigation  Service,  the  Criminal  Investigation  Division  of  the  Internal  Reve- 
nue Services,  and  state  authorities  to  include  the  Georgia  Bureau  of  Investigation. 

Additionally,  most,  if  not  all,  Districts  have  formed  law  enforcement  task  forces 
to  encourage  the  alphabet  soup  of  state  and  Federal  agencies  to  work  together  joint- 
ly to  identify  fraudulent  activity.  Also,  the  Department  of  Justice  has  become  more 
aggressive  in  the  oversight  and  collection  of  data  to  assist  U.S.  Attorneys  in  their 
prosecution  of  cases. 
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n.  CASES  Es  ATLANTA  ANT)  NL\CON  AS  U.S.  ATTQ-RSYY 

The  "good  news"  for  the  health  care  industry  in  1994  may  have  been  the  respite 
from  the  legislated  reform  proposed  by  President  Clinton;  however,  the  "bad  news" 
is  that  the  enforcement  environment  will  carry  forward  regardless,  Indeed,  in  my 
former  District  in  Atlanta,  in  1990,  we  began  to  focus  on  the  need  for  more  aggres'- 
sive  enforcement  in  the  health  care  industry.  As  in  most  things,,  first  comes  the 
'^alk"  then  the  "walk."  My  former  office  in  1992,  as  part  of  Operation  Goldpill,  in 
collaboration  with  the  FBI,  HHS,  and  state  medical  investigators  successfully  pros- 
ecuted a  Georgia  pharmacist  for  misbilling  and  or  false  billings  under  Medicare.  The 
estimated  take  was  approximately  SI. 5  million.  In  the  formal  charges,  mail  fraud 
was  used  as  a  predicate  for  utilizing  the  money  laundering  provisions  of  the  Federal 
Criminal  Code,  which  pro\ided  for  forfeiture  of  a  substantial  portion  of  the  fraudu- 
lently obtained  monies. 

Thj-ough  the  concept  of  the  Law  Enforcement  Coordinating  Committee(s^  in  the 
earlv  19S0'"s.  the  idea  of  developing  better  relationships  between  stateFederal  and 
local  law  enforcement  became  a  common  sense  prioritv  of  the  Department  of  Justice. 
The  pharmacist  case  represented  a  true  joint  effort  between  various  governmental 
entities. 

Another  case  pursued  by  my  office,  and  concluded  in  1994,  concerned  the  potential 
appHcation  of  the  Anti-Kickback  Statute  to  the  favorable  treatment  a  local  hospital 
allegedly  pro\'ided  physicians  in  exchange  for  the  referral  of  work  to  that  hospital. 
The  case  concludea  with  a  ci\Tl  disposition,  which  seemed  appropriate  due  to  the 
"murkLness"  of  what  is  and  is  not  permissible  under  the  statute. 

Another  type  of  provider  was  investigated  in  the  early  1990'3  in  the  Northern  Dis- 
trict of  Georgia  concerning  the  transportation  of  patients.  Those  seeking  reimburse- 
ment for  such  services  are  notorious  in  some  places  for  using  ambulances  when  taxi 
service  would  suffice,  because  the  patient  is  fuUy  ambulatory.  The  charges  for  mere 
transport  is  a  fraction  of  ambulance  service. 

As  I  left  office,  the  message  to  the  FBI  Special  Agent  in  Charge  SAC  in  Atianta 
from  FBI  headquarters  was  to  prioritize  health  care  fraud  investigations,  and  to  the 
extent  possible,  reallocate  resources  to  this  type  of  crime.  Also,  the  re^onal  HHS 
IG  was  obtaining  more  personnel  to  cover  his  territory.  Likewise,  the  U.5.  Attorneys 
are  now  out  from  under  a  hiring  freeze  and  up  to  eight  new  Assistant  U.S.  Attor- 
neys CAUSA's '  have  been  added  to  the  complement  of  56  AUSA's  I  supenised.  This 
should  all  mean  more  resources  to  prosecute  health  care  fraud. 

m.  MY  OBSER\'ATIONS  AFTER  LEAMNG  GO\TRXMENT  (1994  TO  PRESENT; 

As  a  U.S.  Attorney  in  the  early  1990's,  I  realized  the  need  to  pursue  health  care 
fraud  as  a  priority,  but  I  was  hamstrung  by  several  things.  First  was  a  lack  of  avail- 
able Assistant  U'S.  Attomevs  resources  to  move  to  the^  prosecution  of  health  care 
cases;  second  was  a  lack  of  dedicated  investigative  resources  from  the  FBI  and  HHS 
to  proactively  investigate  cases;  third  was  an  inabiht]--  to  move  resources  from  finan- 
cial institution  fraud  investigations  to  other  areas  of  white  collar  crime  that  would 
have  been  more  responsive  to  my  District's  crime  problems;  and  fourth  were  the 
problems  associated  with  trying  to  encourage  joint  cooperation  between  investigative 
agencies  in  pursuing  criminal  conduct  in  the  health  care  industry-. 

The  Department  was  unable  to  move  dedicated  resources  from  financial  institu- 
tion fraud  in  the  1990-92  time  period  due  to  agreements  v,-ith  Congress  on  the  exclu- 
sive use  of  dedicated  AUSA  resources  to  financial  institution  fraud.  The  passage  of 
time  and  the  realization  of  the  need  to  be  more  responsive  to  the  health  care  Saud 
problem  has  permitted  more  flexibilitv  to  U.S.  Attorneys  in  using  these  reso'orces. 
Consequently,  of  the  four  dedicated  At'SA's  in  my  former  office,  I  understand  some 
have  now  been  moved  to  other  prosecution  responsibilities  to  include  health  care 
fraud.  In  recognition  of  this  change  at  the  Department  level.  Special  Counsel  for  Fi- 
nancial Institution  Fraud,  Gerald  Stem,  was  given  the  dual  charge  of  pro\tiding 
oversight  to  the  financial  institution  prosecutions  and  health  care  prosecutions  v,-ith 
the  title  of  Special  Assistant  to  the  Attomev  General  for  Health  Care  Fraud. 

As  I  left  the  Department  in  late  1993,  a  leadership  and  resource  struggle  between 
HHS  and  the  FBI  appeared  to  be  brev,-ing  at  the  national  level.  An  issue  of  which 
organization  was  to  be  the  "lead"  agency  was  bubbling  up  through  the  Washington 
bureaucracy.  The  FBI,  realizing  the  resources  cur%'e  was  dropping  for  other  areas 
of  enforcement  and  rising  for  health  care  enforcement,  sought  its  share  of  the  re- 
sources in  competition  with  the  HHS  IG. 

I  have  not  kept  up  with  where  this  resource  issue  has  gone  in  recent  months; 
however,  my  observations  from  a  defense  attorney  perception  are  such  that  I  beheve 
they  are  as  yet  unresolved.  For  example,  in  Georgia,  there  are  two  major  investiga- 
tions of  home  health  care  enterprises.  The  technical  know-how  and  appreciation  for 
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the  complexity  of  the  regulations  associated  with  Medicare  and  Medicaid  still  reside 
in  my  opinion  with  HHS,  yet  in  one  of  the  two  cases,  there  is  limited  HHS  IG  in- 
volvement. One  could  argue  that  this  is  potentially  ineffective  and  may  result  in 
wasted  resources.  Indeed,  one  could  see  very  different  results,  perhaps  coming  out 
of  cases  with  essentially  the  same  or  similar  facts. 

IV.  ARE  THERE  ADEQUATE  LAWS  ON  THE  BOOKS? 

As  spring  follows  winter,  and  so  forth,  the  discovery  by  the  public  and  Congress 
of  a  new  criminal  threat  results  in  the  passage  of  new  statutes.  I  do  not  presume 
in  this  testimony  to  address  S.245  and  tne  other  bills  before  Congress  that  seek  to 
respond  to  the  perceived  and  real  threat  of  fraud  in  health  care.  I  only  ask  that 
there  be  some  input  from  the  Department  of  Justice,  and  particularly  the  health 
care  industry,  before  we  rush  to  further  criminalize  conduct  that  may  be  address- 
able through  lesser  sanctions  of  administrative  and  civil  penalties  and  exclusion 
from  government  health  care  programs.  Indeed,  Congress  is  seeking  to  remove  the 
burden  of  civil  litigation  from  the  shoulders  of  the  taxpayer  and  we  should  consider 
the  costs  associated  with  enacting  more  crimes  to  cover  the  conduct  of  the  private 
health  care  industry. 

My  observations  from  experience  in  the  prosecution  and  defense  of  health  care 
cases  is  such  that  most  prosecutors  are  cobbling  together  indictments  using  the  mail 
fraud  statute  (18  U.S.Cf.  §1341)  (sometimes  called  the  "Prosecutor's  Stradivarius") 
and  wire  fraud  statute  (18  U.S.C.  §  1343)  in  their  cases.  These  statutes  permit  pros- 
ecution of  schemes  to  defraud  when  the  mails  or  wires  (telephones)  are  employed. 
Additionally,  prosecutors  take  these  individual  counts  and  weave  them  together 
with  a  conspiracy  count  (18  U.S.C.  §371) — conspiracy  to  defraud  the  United 
States — where  Medicare  or  Medicaid  is  involved.  Also,  the  Criminal  False  Claims 
Statute  (18  U.S.C.  §287)  will  ordinarily  be  part  of  the  indictment.  Finally,  usually 
the  prosecutor  will  hold  over  the  heads  of  both  corporate  and  individual  defendants 
the  specter  of  forfeiture  through  money  laundering  counts  (18  U.S.C.  §  1956). 

Additionally,  if  the  person(s)  and/or  corporation  are  convicted,  the  Federal  Sen- 
tencing Guidelines  provide  for  real  and  meaningful  sentences  and  fines.  For  individ- 
uals, a  sentence  almost  certainly  means  jail  time  despite  a  lack  of  a  prior  record, 
education  at  respected  institutions,  considerable  civic  involvement,  and  so  forth. 
Judges  are  limited  to  a  "point"  calculated  system  that  is  driven  in  a  fraud  case  by 
factors  like  the  dollar  amount  of  the  scheme  and  the  "position  of  trust"  held  by  the 
individual.  If  you  do  the  crime,  you  will  do  the  time,  as  they  say. 

For  organizations,  the  Guidelines  provide  incentives  to  develop  compliance  plans 
to  detect  criminal  conduct  and  to  "voluntarily  disclose"  their  misconduct  to  the  au- 
thorities. Unless  these  steps  and  others  outlined  in  detail  under  the  Guidelines  are 
taken,  fines  can  be  upped  on  a  scoring  system  with  a  "multiplier"  effect.  The  result 
of  all  this  is  that  there  is  a  revolution  underway  throughout  U.S.  industry  that  runs 
counter  to  the  concept  of  loyalty  to  employees  that  predated  the  Guidelines.  Con- 
sequentlv,  there  will  be  more  "hanging  separately"  by  corporations  and  individuals. 
Both  will  be  rushing  to  beat  the  other  to  the  prosecutor. 

Civil  False  Claims  Act 

Criminal  prosecutions  are  expensive  and  time  consuming,  and  the  burden  of  proof 
is  greater  than  in  civil  cases.  Accordingly,  the  government  often  prefers  to  pursue 
cases  with  a  civil  action  under  the  Civil  False  Claims  Act.  Enacted  in  1863  and 
amended  in  1986  (31  U.S.C.  §3729,  et  seq.)  to  assist  the  government  in  the  wake 
of  the  defense  contractor  fraud  of  the  early  1980*s,  the  law  provides  that  a  person, 
to  be  liable,  must  knowingly  present  or  cause  to  be  presented  to  the  government 
a  false  or  fraudulent  claim  for  payment  or  approval.  There  is  no  requirement  of  spe- 
cific intent.  Although  civil,  this  provision  is  more  favored  than  the  criminal  Medi- 
care/Medicaid  Anti-Kickback  Statute  for  the  reasons  mentioned  above  and  because 
of  the  possibility  of  substantial  awards  (statutory  and  treble  damages).  This  statute 
also  provides  for  opportunities  for  the  private  litigant  (Qui  tam)  to  obtain  substan- 
tial percentages  of  the  ultimate  recovery. 

New  Statutes 

The  proposals  contained  in  S.245  creating  new  substantive  health  care  fraud  of- 
fenses, I  believe,  would  have  assisted  me  in  my  duties  as  U.S.  Attorney.  For  one, 
they  would  put  on  notice  the  health  care  provider  community  that  certain  types  of 
conduct  are  prosecutable,  such  as  Sec.  501.  Health  Care  Fraud;  Sec.  505.  False 
Statements;  Sec.  407.  Obstruction  of  Criminal  Investigations;  and  Sec.  508.  Theft  or 
Embezzlement.  I  recommend  the  Department  of  Justice  provide  opinions  on  the  en- 
tirety of  these  statutes  and  whether  or  not  the  existing  forfeiture  account  process 
needs  any  further  modification. 
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V.  CONCLUDING  THOUGHTS  ON  HEALTH  CARE  FRAUD 

Mv  support  of  Federalism  suggests  to  me  that  the  states  should  be  encouraged 
to  play  a  greater  role  in  prosecuting  health  care  fraud,  but  until  they  do  that,  the 
Federal  law  enforcement  efforts  must  be  vigorously  and  financially  supported  by 
Congress  without  impairing  other  functions  of  the  Department  of  Justice.  Giving  the 
Department  of  Justice  and  Health  &  Human  Services  the  statutory  tools  to  do  battle 
with  fraud  is  one  thing,  but  providing  the  resources  in  a  flexible  way  is  of  equal 
importance.  Clearly,  all  statutes  should  have  reporting  obligations  built  into  them, 
but  micromanagement  of  the  Executive  Branch  by  Congress  of  precisely  how  re- 
sources are  to  be  utilized  should  be  kept  at  a  minimum. 

Restricting  a  certain  agent  and/or  prosecutor  for  a  period  of  years  as  a  health  care 
fraud  resource  will  ultimately  waste  resources  when  this  crime  is  in  a  downturn, 
and  another  white  collar  crime  is  in  an  upswing.  Quite  frankly,  toward  the  end  of 
the  so-called  savings  and  loan  debacle,  we  at  Justice  had  too  many  resources  chas- 
ing too  few  crimes. 

Also,  the  Department  of  Justice  should  be  encouraged  to  exercise  a  degree  of  qual- 
ity control  over  case  initiation  decisions  and  indictment  charging  decisions  when  the 
use  of  certain  statutes,  like  money  laundering,  is  contemplated.  The  prosecutor  who 
is  considering  criminal,  civil,  or  administrative  remedies  in  a  jurisdiction  should 
have  a  national  yardstick  to  measure  the  seriousness  of  the  conduct.  The  only  place 
I  am  aware  that  such  a  measuring  process  currently  exists  is  in  the  Fraud  Section 
of  the  Criminal  Division.  This  balancing  of  interests  is  needed  because  the  "geo- 
metric" increase  in  health  care  fraud  prosecutions  is  causing  the  initiation  of  some 
cases  better  left  to  civil  and  administrative  remedies. 

Health  care  fraud  represents  new  "turf'  for  the  enforcement  agencies  in  Washing- 
ton and,  as  such,  it  presents  a  problem  for  those  agents  in  the  field  seeking  to  col- 
laborate and  work  together  on  the  enforcement  side  of  the  ledger.  To  avoid  turf 
problems  and  divisiveness,  the  Department  of  Justice,  through  its  U.S.  Attorneys, 
has  set  up  a  number  of  task  forces  around  the  country  to  better  liaison  the  efforts 
of  agencies  in  their  casework.  For  me  as  a  defense  attorney,  this  sort  of  coordination 
womd  provide  me  with  access  to  most,  if  not  all,  of  the  agencies,  including  the  IRS, 
from  which  I  must  ultimately  obtain  a  "global"  settlement  to  wrap  up  a  corporate 
or  individual  defendant's  civil,  administrative,  and  criminal  liabilities.  At  risk  in  the 
current  Balkanized  environment  are  the  good,  decent,  and  honest  people  who  are 
not  at  fault,  but  are  employed  by  the  provider  under  investigation.  Also  at  risk  are 
the  consumers  of  the  health  care  services  (a/k/a  patients)  who  may  lose  the  services 
of  an  otherwise  efScient  provider.  Today,  rightly  so,  some  prosecutors  will  say  glob- 
ally resolving  civil  and  administrative  issues  is  not  in  their  bailiwick.  I  think  it 
should  be. 

The  health  care  industry,  like  ancient  Rome,  has  the  Visigoths  and  Goths  of  en- 
forcement stampeding  into  their  culture — a  culture  that  heretofore  has  been  largely 
outside  of  the  enforcement  sphere.  Prosecutors  and  investigators  on  this  new  terrain 
see  "black  and  white"  conduct,  whereas  the  providers  see  shades  of  gray.  Enforce- 
ment must  be  balanced  and  appropriate  in  areas  such  as  Medicare  reimbursement, 
where  the  complexity  of  regulations  is  great,  with  little  useful  guidance  from  HHS. 

Lastly,  I  applaud  the  efforts  of  HHS  IG  June  Gibbs  Brown  to  remedy  part  of  the 
confusion  by  rewarding  those  who  "self-police"  their  company  or  business  with  a  pro- 
posed voluntary  fraud  disclosure  program.  I  hope  the  move  tc  this  disclosure  pro- 
gram is  expeditious — it  would  doubtless  result  in  substantial  savings  to  the  govern- 
ment. 

In  conclusion,  I  wish  you,  Mr.  Chairman,  and  the  Members  of  your  Subcommittee 
the  very  best  in  your  legislative  endeavors  in  reforming  health  care  fraud  enforce- 
ment. 

Thank  you  for  your  attention. 

Mr.  Barton.  We  thank  the  gentleman. 

We  now  recognize  Mr.  Nahra  from  the  National  Health  Care 
Anti-Fraud  Association. 

STATEMENT  OF  KIRK  J.  NAHRA 

Mr.  Nahra.  Mr.  Chairman  and  members  of  the  subcommittee,  I 
am  happy  to  be  here  today  on  behalf  of  the  National  Health  Care 
Anti-Fraud  Association.  I  am  the  general  counsel  for  that  organiza- 
tion. 
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NHCA  is  a  10-year-old  organization  that  brings  together  the  best 
fraud  fighters  from  both  the  public  sector  and  the  private  sector 
payers.  The  mission  of  our  organization  is  to  improve  the  detection, 
investigation,  prosecution  and  ultimately,  we  hope,  the  prevention 
of  health  care  fraud. 

The  focus  of  our  efforts  as  an  organization  is  on  fraud  by  health 
care  providers.  That  is  not  to  say  that  is  the  only  kind  of  health 
care  fraud  that  we  should  be  concerned  about.  Individual  patients 
can  and  do  participate  in  individual  fraud  schemes,  however  it  is 
health  care  providers  that  have  the  most  opportunity  to  make  a 
substantial  financial  impact  on  the  fraud  in  our  system.  Providers 
account  for  most  of  the  financial  losses  that  are  due  to  health  care 
fraud. 

In  part,  that  is  because  it  is  the  providers  that  have  the  oppor- 
tunity to  commit  fraud  against  a  number  of  payers.  Almost  never 
do  we  see  fraud  schemes  that  are  directed  exclusively  at  either  the 
public  and  private  sectors.  Most  fraud  is  committed  against  anyone 
who  will  be  paying  for  health  care  fraud.  In  fact,  if  you  are  prob- 
ably a  smart  criminal,  you  will  try  to  steal  a  little  bit  of  money 
from  a  lot  of  different  payers,  the  Medicare  system,  various  other 
government  programs  and  the  wide  variety  of  private  insurers  that 
are  paying  for  health  care  costs. 

That  is  why  our  organization  spends  so  much  of  its  efforts  on  de- 
veloping cooperative  efforts  between  the  various  enforcement  enti- 
ties that  exist  in  the  country,  both  at  the  state  and  Federal  Gov- 
ernment level  and  among  the  various  private  insurers  that  have 
active  anti-fraud  organizations. 

Health  care  fraud  can  be  committed  by  a  wide  range  of  health 
care  providers,  including  some  organizations  that  many  of  us  might 
not  think  of  as  health  care  providers.  For  example,  there  have  been 
a  number  of  cases  recently  involving  taxicab  companies  that  have 
been  involved  in  fraud  against  the  Medicaid  program. 

One  of  the  more  noticeable  developments  in  the  last  few  years 
has  been  the  expansion  of  health  care  fraud  involving  corporate 
health  care  providers.  Mr.  Whitley  mentioned  the  case  involving 
National  Health  Labs,  which  was  one  of  the  first  large  cases  involv- 
ing health  care  fraud  by  a  corporate  provider. 

Another  one,  just  in  the  past  couple  years,  involved  a  company 
called  National  Medical  Enterprises,  which  operated  a  chain  of  ap- 
proximately 90  psychiatric  hospitals  across  the  country  in  response 
to  two  private  lawsuits  brought  by  insurers  and  a  government  set- 
tlement. National  Medical  Enterprises  paid  almost  $600  million  in 
civil  and  criminal  fines  to  remedy  their  fraud  scheme.  So,  as  I  said, 
it  is  not  limited  to  individual  providers;  there  are  a  lot  of  corporate 
entities  that  are  involved  in  this. 

Similarly,  we  have  heard  a  lot  about  the  rolling  labs  entities. 
One  of  the  biggest  health  care  cases  ever  prosecuted  involved  a 
rolling  lab  out  in  California  where  there  was  a  small  group  of  pro- 
viders that  were  offering  basically  free  blood  testing  services  to 
groups  of  people,  some  elderly,  some  other  groups.  They  would  then 
get  those  people  in  and  do — allegedly  perform  tests  on  them  and 
submit  very  large  bills  to  the  insurance  companies  and  the  govern- 
ment payers.  It  is  estimated  that  scheme  amounted  to  almost 
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100 — excuse  me,  almost  $1  billion  in  losses  over  a  several  year  pe- 
riod. 

We  have  heard  a  lot  of  numbers  today  about  how  much  fraud 
there  is  in  the  system.  I  guess  let  me  add  my  thought  to  that.  We 
have  heard  about  the  Medicare  fraud  expenditures.  If  you  take  that 
10  percent  estimate,  which  is  the  most  widely  accepted  estimate, 
and  extrapolate  it  to  the  entire  health  care  system,  we  are  talking 
about  almost  $100  billion  a  year  paid  out  by  the  various  public  pro- 
grams and  private  insurers. 

The  impact  of  this  fraud  is  not  only  financial.  That  is  not  to  mini- 
mize the  financial  impact;  it  is  very  severe.  However,  this  also  has 
substantial  impact  on  the  patients.  In  the  rolling  lab  scheme  that 
I  mentioned  for  example,  most  of  the  tests  were  entirely  unneces- 
sary and  were  performed  on  healthy  people.  However,  you  also  had 
sick  people  who  came  in  for  those  tests  and  the  providers  simply 
did  nothing  for  that  treatment.  They  would  do  the  tests,  throw  out 
the  results  and  send  the  bill  to  the  insurance  company  and  so  very 
sick  people  were  not  treated. 

There  was  another  case  out  in  California  recently  where  an  eye 
doctor  was  indicted  for  performing  a  series  of  cataract  surgery  op- 
erations where  he  would  add  an  extra  stitch  or  two  to  the  eye  sur- 
gery, the  patients  would  then  complain  about  blurry  vision  and 
other  eye  problems  and  they  would  have  to  go  back  for  a  second 
surgery,  which  he  would  then  submit  to  the  insurers  again,  so  that 
there  is  a  substantial  impact,  not  only  financially  but  also  on  the 
health  of  our  patients  that  are  being  treated. 

Let  me  mention  quickly  two  other  areas  that  I  think  will  be  a 
focus  of  anti-fraud  efforts  in  the  future.  We  have  heard  a  lot  about 
managed  care,  both  as  an  opportunity  and  as  a  potential  con- 
sequence of  reform  in  the  Medicare  program.  My  only  point  from 
an  anti-fraud  perspective  is  we  need  to  examine  how  the  opportuni- 
ties for  fraud  change  in  a  managed  care  environment.  The  incen- 
tives are  different.  That  is  not  to  say  that  fraud  will  be  more  or 
less,  it  will  just  be  different.  Also  the  electronic  data  interchange 
is  a  way  for  processors  to  act  more  quickly  but  it  is  also  a  way  to 
commit  fraud  and  people  need  to  focus  on  how  that  fraud  can  be 
detected  in  an  electronic  environment. 

I  would  ask  permission  for  my  full  remarks  to  be  included  in  the 
record.  Thank  you  very  much. 

[The  prepared  statement  of  Kirk  J.  Nahra  follows:] 

Prepared  Statement  of  Kirk  J.  Nahra,  General  Counsel,  National  Health 
Care  Anti-Fraud  Association 

Mr.  Chairman,  Members  of  the  Committee.  The  National  Health  Care  Anti-Fraud 
Association  appreciates  your  invitation  to  testify  today  concerning  the  substantial 
problem  of  health  care  fraud. 

As  the  accompanying  Fact  Sheet  [APPENDIX  I]  indicates,  NHCAA  is  a  10-year- 
old  private-public  non-profit  organization  that  combines  the  anti-fraud  operations  of 
private-sector  health  care  payers  with  those  of  the  public-sector  agencies  responsible 
for  investigating  and  prosecuting  health  care  fraud. 

Our  mission  is  to  improve  the  private  and  public  sectors'  detection,  investigation, 
civil  and  criminal  prosecution,  and  ultimately,  prevention  of  health  care  fraud. 

From  the  private  sector,  NHCAA  numbers  63  commercial  and  not-for-profit  insur- 
ers as  Corporate  Members.  The  public-sector  members  of  the  Association  s  governing 
board  are:  the  Deputy  Inspector  General  for  Investigations  and  the  Assistant  In- 
spector General  for  Civil  Fraud  and  Administrative  Adjudication  of  the  Office  of  In- 
spector General  of  the  Department  of  Health  and  Human  Services;  the  Assistant  In- 
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spector  General  for  Investigations  of  the  Department  of  Defense;  the  Deputy  Chief 
Inspector  for  Criminal  Investigations  of  the  US  Postal  Inspection  Service;  the  Senior 
Auditor  in  Charge  of  the  US  Office  of  Personnel  Management;  the  Deputy  Director 
of  the  Office  of  Medicare  Benefits  Administration  in  the  Bureau  of  Program  Oper- 
ations of  the  Health  Care  Financing  Administration;  and  the  Medicaid  Fraud  Coun- 
sel of  the  National  Association  of  Medicaid  Fraud  Control  Units. 

In  addition,  NHCAA  maintains  working  "law  enforcement  liaison"  relationships 
with  officials  of  the  Department  of  Justice,  the  FBI  and  the  Criminal  Investigation 
Division  of  the  Internal  Revenue  Service. 

We  also  number  over  700  individual  members,  from  the  ranks  of  health  care  in- 
surers, third-party  administrators,  self-insured  corporations  and  from  a  wide  variety 
of  other  state  and  Federal  law  enforcement  organizations.  As  such,  our  membership 
constitutes  the  nation's  body  of  experts  who  have  long  worked  to  curtail  health  care 
fraud  and  thus  are  intimately  familiar  with  the  dramatic  effect  of  health  care  fraud 
on  its  victims  and  the  health  care  payment  system. 

Internally,  NHCAA  pursues  its  mission  through  two  principal  areas  of  activity:  co- 
operative education  and  training  in  the  specifics  of  health  care  fraud  detection,  in- 
vestigation, prosecution  and  prevention;  and  the  sharing  of  information  on  con- 
victed, indicted  and,  most  important,  suspected  frauds-both  among  private  insurers 
and  between  insurers  and  law  enforcement  agencies. 

Externally,  we  serve  as  a  resource  for  a  wide  variety  of  parties  concerned  with 
the  nature,  scope  and  impact  of  health  care  fraud  and  the  development  of  more  ef- 
fective measures  to  combat  the  problem. 

PRIMARY  FOCUS  MUST  BE  ON  FRAUD  BY  HEALTH  CARE  PROVIDERS 

Although  individual  patients  can  and  do  commit  or  conspire  in  health  care  fraud, 
our  principal  focus  as  an  organization  is  on  health-insurance  claims  fraud  commit- 
ted by  dishonest  health  care  providers — for  several  reasons: 

(1)  it  is  the  health  care  provider  who,  if  so-inclined,  is  equipped  with  all  the  tools 
needed  to  commit  fraud  on  a  broad  scale  and  an  ongoing  basis; 

(2)  it  is  fraud  by  providers  that  accounts  for  the  overwhelming  majority  of  the  fi- 
nancial loss  and  that  directly  preys  on  the  patient  population,  sometimes  putting 
those  patients  at  physical  risk; 

(3)  almost  never  do  dishonest  providers  defraud  only  one  payer  at  a  time — indeed 
the  safest  approach  (and  the  most  lucrative)  is  to  den-aud  multiple  payers  simulta- 
neously and  in  less  conspicuous  increments; 

(4)  similarly,  almost  never  do  dishonest  providers  defraud  either  the  private  or 
public  sector  exclusively:  Experience  shows  that  the  provider  who  defrauds  Medi- 
care, Medicaid,  CHAMPUS  or  other  government  programs  in  all  likelihood  also  de- 
frauds private  insurers,  and  vice-versa;  and 

(5)  it  is  that  multiple-target  fraud  by  providers  that  can  be  addressed  most  effec- 
tively by  concerted  private-public  efforts — both  in  general  and  at  the  individual  case 
level. 

Those  fundamental  aspects  of  health  care  fraud  led  to  the  formation  of  NHCAA 
in  1985,  and  they  remain  a  reality  today. 

TYPES  OF  FRAUDS  ARE  ALMOST  LIMITLESS 

Health  care  frauds  run  the  gamut,  occurring  virtually  everywhere  the  opportunity 
exists,  or  can  be  created,  to  bill  for  a  health  care  service: 

•  from  individual  providers  who  routinely  and  deliberately  fabricate  claims  or  bill 

for  higher-priced  services  than  the  ones  they  actually  provided; 

•  to  medical  equipment  and  home  health  businesses  that  target  the  Medicare  pro- 

gram and  private  payers,  often  paying  kickbacks  to  dishonest  physicians  who 
facilitate  the  fraud; 

•  to  free-physical  schemes  such  as  "rolling  lab"  operations  established  solely  as  ve- 

hicles for  committing  diagnostic-testing  fraud; 

•  to  physicians  and  chiropractors  who  support  false-injury  claims  as  part  of  staged 

auto  accident  rings  operating  throughout  the  country; 

•  to  psychiatric-hospitalization  schemes  that  masquerade  as  spa-like  weight  loss 

programs,  falsifying  victims'  admission  diagnoses  and  treatment  information  for 
false-billing  purposes; 

•  to  institutional  frauds  by  hospitals,  laboratories  and  clinics,  all  or  part  of  whose 

basic  business  operation  revolves  around  the  systematic  commission  of  fraud. 
What  these  various  schemes  have  in  common  is  the  quite  deliberate,  and  criminal, 
intention  to  defraud  [see  APPENDIX  II,  NHCAA  Guidelines  to  Health  Care  Fraud]. 
As  such,  they  represent  the  actions  of  the  small  proportion  of  health  care  providers 
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who  are  dishonest  and  also  of  professional  criminals  to  whom  the  health  care  sys- 
tem is  a  highly  vulnerable  and  thus  appealing  target.  However,  because  health  care 
is  "where  the  money  is"  today,  even  a  small  minority  can  steal  in  enormous 
amounts. 

The  cases  are  legion,  for  example,  of  individual  fraudulent  providers  whose  fraud 
proceeds  have  totaled  in  the  hundreds  of  thousands  to  several  millions  of  dollars 
over  relatively  short  periods  of  time — e.g.,  two  to  three  years — prior  to  their  detec- 
tion. At  the  other  end  of  the  spectrum,  tne  so-called  California  Rolling  Labs  scheme, 
whose  two  principal  perpetrators  were  sentenced  last  September  to  22  and  20  years 
respectively,  in  Federal  prison,  accounted  for  just  under  $1  billion  in  false  claims 
over  a  ten-year  period. 

In  1992,  meanwhile,  National  Health  Laboratories — a  nationwide  clinical-labora- 
tory enterprise — pled  guilty  to  criminally  defrauding  the  United  States  and  is  pay- 
ing penalties  totaling  $112.5  million;  in  1994  National  Medical  Enterprises  reached 
a  similar  settlement,  totaling  $379  million,  with  the  United  States  following  charges 
of  widespread  billing  fraud  on  the  part  of  many  of  its  private  psychiatric  hospitals. 

Although  the  primary  financial  victims  of  such  frauds  typically  are  private  health 
insurers  and  employers  and  government  programs,  the  cost  of  the  crime  obviously 
is  ultimately  manifested  both  in  higher  health  insurance  premiums  and  in  higher 
taxes  for  individuals  and  employers — ^both  of  which  have  a  direct  impact  on  living 
standards  and  employee  benefits. 

In  New  Hampshire  in  1991,  for  example,  one  of  the  state's  largest  employers — 
the  Sturm,  Ruger  company — canceled  its  employees'  prescription-m^g  benefit  after 
the  costs  of  the  benefit  increased  so  dramatically  as  to  force  the  company  to  raise 
the  employee's  prescription  co-payment  from  $3  to  $20 — before  it  was  later  discov- 
ered that  a  Newport,  NH  pharmacist  had  defi*auded  that  and  other  prescription 
plans  for  a  total  of  $373,278  between  April  1989  and  July  1991.  (That  pharmacist 
subsequently  pled  guilty  to  billing  more  than  1,200  times  for  prescriptions  that  he 
did  not  dispense  and  is  serving  six  sentences  of  7  to  14  years  each  in  New  Hamp- 
shire state  prison.) 

ESTIMATED  LOSSES  TOTAL  TENS  OF  BILLIONS  ANNUALLY 

How  much  do  we  lose  in  all? 

By  its  nature,  the  amount  lost  to  any  ongoing  fraud  can  never  be  quantified  to 
the  exact  dollar  and  thus  must  be  estimated  in  an  educated  context.  In  that  context, 
NHCAA  estimates  the  loss  to  outright  fraud  at  between  3%  and  perhaps  as  much 
as  10%  of  what  we  spend  as  a  nation  on  health  care  each  year. 

In  1994,  then,  when  the  Department  of  Commerce  estimates  that  our  health  care 
expenditure  totaled  $1,006  trillion,  that  translates  to  a  minimum  loss  to  outright 
fraud  of  at  least  $30  billion — and  in  all  likelihood  substantially  more,  perhaps  as 
much  as  $100  billion.  [See  APPENDIX  III,  U.S.  Health  Care  Spending  &  the  Impact 
of  Fraud.]  If  there  are  in  fact  37  million  uninsured  persons  in  this  country,  this  rep- 
resents the  equivalent  of  more  than  $2,700  for  each  uninsured  person. 

PRIVATE  PAYERS  ARE  EQUALLY  VICTIMIZED 

Equally  real  is  the  need  to  address  fi^aud  against  private  insurers  as  part  of  any 
new  coordinated  enforcement  effort. 

According  to  1992  figures  from  the  Health  Care  Financing  Administration,  for  ex- 
ample, most  of  the  nation's  total  health  care  bill — 56%^is  paid  with  private-sector 
dollars  (37%  by  insurers  and  19%  by  consumer  out-of-pocket  payments). 

Especially  given  that  it  is  more  risky  to  defraud  the  government  than  private  pay- 
ers, there  is  no  reason  to  think  that  the  private  sector  is  any  less  victimized  than 
are  Medicare,  Medicaid  and  other  government  programs.  In  tnis  context,  the  public 
is  often  being  twice  victimized — once  through  fraud  against  those  government  pro- 
grams, and  again  when  their  private  health  insurance  plans  are  the  target. 

By  the  same  token,  many  private  insurers  have  long  maintained  aggressive  and 
effective  anti-fraud  operations — in  the  face  of  significant  legal  constraints  and,  until 
recent  years,  in  a  law-enforcement  environment  where  health  care  fraud  was  not 
the  priority  that  it  is  today.  In  our  view,  the  private  sector  represents  both  an  area 
where  better  legal  tools  are  needed  and  an  invaluable  partner  to  law  enforcement. 

DETECTION  IS  DIFFICULT,  INVESTIGATION  AND  PROSECUTION  OFTEN  COMPLEX 

How  are  such  losses  possible? 

First,  and  as  a  general  observation,  they  stem  from  the  efforts  of  a  small  propor- 
tion of  providers  to  defraud  a  huge  and  diversified  system  that  rests  on  an  assump- 
tion of  honesty  and  thus  is  designed  to  pay  health  care  claims  efficiently  and — often 
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by  statute — faster  than  ever  before.  In  that  context,  claims  payers  are  being  called 
on  both  to  pay  claims  faster  and  faster,  AND  to  put  a  stop  to  fraud  in  the  system — 
two  demands  that  are  not  easily  reconciled. 

Putting  a  stop  to  a  given  fraud  means  (1)  detecting  it  through  one  or  more  of  the 
various  means  employed  for  that  purpose;  (2)  investigating  it  properly  with  regard 
for  appropriate  procedures;  (3)  in  the  private  sector,  involving  law  enforcement  and 
prosecutorial  authorities  at  the  appropriate  stage;  and  (4)  in  the  case  of  prosecu- 
tions, proving  the  case. 

Detecting  most  fraud  is  itself  no  easy  matter,  because  taken  at  face  value,  any 
one  fraudulent  claim  may  appear  perfectly  legitimate.  Generally,  it  is  only  when 
fraudulent  claims  are  pieced  into  a  given  pattern,  or  when  the  payer's  attention  is 
otherwise  called  to  them,  that  they  become  suspect. 

The  investigation  and  prosecution  processes  also  present  private  payers  with  a 
number  of  obstacles,  both  real  and  perceived. 

First,  actions  that  are  illegal  against  Medicare  and  Medicaid  are  not  always  ille- 
gal when  private  payers  are  the  target:  for  example,  the  payment  of  "kickbacks"  for 
referral  business  wMch  has  a  snowball  effect  on  the  volume  of  claims;  or  the  waiver 
of  the  patient's  insurance  co-payment  when  used  systematically  as  a  "free-service' 
marketing  hook  with  which  to  lure  patients  into  fraudulent-billing  schemes. 

Second,  the  government  enjoys  two  very  effective  enforcement  tools  for  which  the 
private  sector  has  no  legal  counterparts:  the  ability  to  sanction  fraudulent  providers 
from  participation  in  a  given  health  plan,  and  the  legal  weight  of  the  Federal  civil 
False  Claims  Act,  which  imposes  heavy  civil  penalties  on  any  individual  or  entity 
filing  a  false  claim  against  a  government  payment  program. 

Third,  insurers  referring  cases  for  criminal  investigation  and  prosecution  often 
confront  the  very  real  hierarchy  of  law  enforcement  resources  and  priorities,  where 
health  care  fraud  cases  must  be  weighed  according  to  their  nature  and  financial  di- 
mensions. 

Fourth — although  the  sharing  of  case  information  and  aggressive  investigation  are 
essential  to  the  early  detection  and  effective  prosecution  of  health  care  fraud — insur- 
ers conducting  investigations,  exchanging  case  information  and  pursuing  cases  in 
good  faith,  expose  themselves  to  widely  varying  degrees  of  potential  civil  tort  liabil- 
ity to  the  subjects  of  those  investigations  or  prosecutions  (e.g.,  for  defamation,  inva- 
sion of  privacy,  malicious  prosecution). 

Some  state  laws  grant  insurers  relatively  strong  immunity  from  such  civil  liability 
in  that  good-faith  investigative  information-sharing  and  reporting  activity;  other 
states,  however,  provide  no  such  protection.  Furthermore,  the  value  of  state  immu- 
nity laws  is  at  best  limited  with  respect  to  the  increasingly  common  circumstance 
of  multi-state  or  nationwide  fraud  schemes. 

Finally,  private  payers  also  face  the  uncertainty  that  a  successful  prosecution  will 
result  in  a  recovery  or  restitution  of  funds  lost  to  the  fraud.  The  absence  of  such 
reasonable  assurance  represents  yet  another  factor  that  insurers  must  weigh  in  pur- 
suing a  given  case. 

MANAGED  CARE  DOES  NOT  INHERENTLY  PRECLUDE  FRAUD 

Any  discussion  of  health  care  fraud  and  of  proposed  new  countermeasures  must 
also  consider  that  both  government  and  private  health  care  plans  are  evolving  to- 
ward more  and  more  types  of  "managed  care"  delivery  and  financing  methods. 

We  can  be  sure,  however,  that  v/herever  more  than  $1  trillion  changes  hands  an- 
nually, some  will  always  try  to  steal  from  the  system.  Contrair  to  many  initial  im- 
pressions, that  is  as  true  in  managed  care  as  it  has  been  in  the  indemnity,  or  fee- 
for-service,  environment. 

In  1994,  a  special  NHCAA  Task  Force  performed  the  first  broad-based  analysis 
of  the  anti-fraud  implications  of  managed  vs.  fee-for-service  health  care  provision. 
[See  APPENDIX  IV,  Executive  Summary  of  NHCAA  Task  Force  Report  on  Fraud  in 
Managed  Health  Care  Delivery  and  Payment.] 

Among  the  conclusions  that  the  Task  Force  reported: 

•  The  nature  of  fraud  is  altered  by  some  managed  care  models,  but  managed  care 

does  not  inherently  eliminate  incentives  and  opportunities  to  commit  fraud. 

•  Whereas  in  fee-for-service  medicine,  the  fraudulent  providers  incentive  is  to  do 

more  (or  claim  to  have  done  more)  in  order  to  bill  and  be  paid  more,  under  so- 
called  "capitated"  provider-payment  plans,  the  dishonest  providers  incentive  is 
to  provide  less  treatment  than  the  patient  requires  in  exchange  for  the  fixed 
capitation  payment. 

•  Whereas  dishonest  fee-for-service  providers  falsify  claims,  dishonest  managed-care 

providers  will  falsify  reports  of  patient  encounters,  treatment  outcomes  and 
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treatment  costs  in  efforts  (1)  to  disuse  undertreatment  and  (2)  to  artificially 
inflate  the  amounts  of  future  capitation  payments. 

•  Few  plans  represent  "pure"  managed  care:  In  almost  all  managed-care  models, 

many  services  and  patient  options  are  not  covered  by  fixed  prepayments  but 
rather  are  billed  and  paid  on  a  fee-for-service  basis — ^meaning  that  payers  will 
still  encounter  all  of  today's  familiar  fi*auds  while  having  to  deal  with  new 
fi'auds  spawned  by  managed-care  structures. 

•  Detecting  and  investigating  managed-care  fraud  are  far  more  challenging,  and 

thev  require  (1)  a  sophisticated  understanding  of  the  contractual  agreements 
with  providers,  the  financial  workings  and  the  nature  of  providers  financial 
risk  in  any  given  managed  care  plan;  and  (2)  far  greater  reliance  on  analysis 
of  data  pertaining  to  treatment  outcomes  and  costs  in  given  plans. 
In  1995,  this  Task  Force  will  begin  to  assemble  and  report  information  on  specific 
managed  care-fraud  cases.  There  is  already  cause  for  concern,  however,  related  to 
various  states'  conversion  of  their  Medicaid  programs  from  fee-for-service  to  private 
health  maintenance  organizations  (HMO's). 

Specifically,  in  their  zeal  to  place  as  many  Medicaid  recipients  as  possible  into  pri- 
vate HMO's — where  competing  HMO's  will  receive  capitation  payments  from  the 
state  for  each  person  they  enroll — ^the  states  must  carefully  guard  against  false  en- 
rollments designed  only  to  trigger  those  capitation  payments,  partfy  by  paying  close 
attention  to  the  marketing  eSorts  that  those  HMO's  undertake  m  pursuit  of  the 
states'  maximum-enrollment  objectives. 

Florida,  for  example,  is  dealing  with  widespread  cases  of  HMO's  literally  scouring 
the  streets  to  enroll  patients  but  giving  those  patients  so  little  HMO  information 
as  to  ensure  that  they  will  never  have  to  incur  the  costs  of  treating  them.  As  a  re- 
sult, when  those  patients  need  treatment,  they  invariably  turn  to  the  only  source 
familiar  to  them,  and  the  most  costly  source  of  all:  the  nearest  hospital  emergency 
room. 

In  Tennessee,  investigators  have  uncovered  cases  of  numerous  false  enrollments 
in  the  state's  Medicaid  managed  care  program,  TennCare.  One  individual  there  was 
recently  indicted  for  falsely  enrolling  some  260  state  prison  inmates,  whose  health 
care  is  already  covered  through  the  state  prison  system.  In  another  case,  state  in- 
vestigators discovered  forged  enrollments  of  75  Saturn  automobile  employees.  In 
both  cases,  the  objective  of  the  fraud  was  to  start  the  flow  of  per-head  payments 
from  the  TennCare  program. 

In  citing  these  examples,  by  no  means  is  NHCAA  is  arguing  against  managed 
care,  whicn  plays  an  increasingly  prominent  and  important  role  in  government  and 
in  the  health  insurance  industry.  Rather  we  are  cautioning  that  managed  care  is 
not  a  panacea  for  health  care  fraud,  and  that  the  private  and  public  sectors  can  ill 
afford  to  let  down  their  guard  in  the  managed-care  environment. 

ELECTRONIC  CLAIMS  SYSTEMS  MUST  BE  DESIGNED  WITH  FRAUD  IN  MIND 

Similarly,  the  private  and  public  health  care  payment  systems  are  evolving  more 
and  more  toward  a  "paperless"  electronic-claims  environment,  which  when  univer- 
sally achieved  will  yield  significant  efficiencies  and  savings  in  administrative  costs — 
estimated  at  several  billions  of  dollars  each  year. 

Like  managed  care,  the  evolution  toward  so-called  electronic  data  interchange,  or 
EDI,  is  a  fact  of  life  in  health  insurance  operations;  and  just  as  in  managed  care, 
its  implications  for  the  detection,  investigation  and  prosecution  of  fraud  demand 
careful  examination. 

Certain  of  those  implications  are  immediately  apparent.  For  example,  the  loss  of 
physical  scrutiny  by  experienced  human  claims  processors,  and  the  loss  of  the 
'paper  trail"  and  familiar  physical  evidence  used  to  investigate  and  prove  most 
fraud  cases. 

We  must  also  realize  that  the  speed  and  efficiencies  of  electronic  claims  processing 
will  be  enjoyed  by  honest  and  dishonest  providers  alike — ^increasing  payers'  vulner- 
ability to  'big  scores"  by  criminal  entrepreneurs  who  drop  from  sight  with  the  fraud 
proceeds  long  before  payers  know  they  nave  been  victimized  by  computer. 

By  their  nature,  EDI  systems  also  necessitate  the  linking  of  payers'  internal  com- 
puter systems  with  many  other  systems  in  the  "outside  world" — increasing  their  vul- 
nerability to  such  schemes  as  claims  diversion  and  the  creation  of  phony  provider 
accounts  by  criminal  computer  hackers. 

Fraudulent  providers  also  may  view  the  electronic  claims  environment  as  being 
more  conducive  to  the  commission  of  fraud  by  virtue  of  the  ease  and  perceived  ano- 
nymity of  carrying  out  the  crime  at  the  touch  of  a  button. 

In  the  long  run,  an  all-electronic  claims  environment  should  be  conducive  to  more 
effective  detection  of  claims  fi-aud  by  virtue  of  its  broader  and  deeper  bodies  of 
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standardized  data,  within  which  patterns  suggestive  of  fraud  might  be  more  readily 
seen — ^but  only  if: 

•  fraud  detection  is  taken  into  account  and  appropriate  technical  safeguards  are  in- 

corporated in  the  design  and  implementation  stages  of  electronic  claims  sys- 
tems; 

•  in  their  electronic  filing  agreements  with  providers,  payers  ensure  (1)  that  provid- 

ers assume  responsibility  for  all  claims  filed  on  their  behalf,  and  (2)  that  provid- 
ers maintain  all  original  paper  documentation  related  to  those  claims  and  make 
it  available  for  examination  by  payers  upon  request; 

•  Federal  and  state  anti-fraud  laws  keep  pace  with  the  health  care  system's  techno- 

logical evolution,  so  as  not  to  leave  legal  loopholes  for  electronic  claims  fraud; 
and 

•  health  care  fraud  investigators  and  prosecutors  develop  the  thorough  working 

knowledge  needed  to  detect  and  prove  electronic-claims  cases. 

Another  NHCAA  Task  Force  is  conducting  an  in-depth  examination  of  EDI's  im- 
pact on  health  care  fi*aud  and  will  publish  a  formal  report  this  month,  at  which  time 
we  will  be  happy  to  share  its  findings  with  members  of  this  Committee  and  with 
other  concerned  parties. 

In  the  last  three  years,  a  number  of  members  of  Congress  have  filed  a  variety 
of  proposed  health  care  fraud  bills — some  incorporated  in  broader  health  care  reform 
bills,  others  presented  as  independent  legislation. 

We  agree  entirely  with  the  assessment  of  some  of  the  members  of  Congress  of  the 
urgent  need  to  act  against  fraud  independently  and  with  the  clear  need  for  the  "all- 
payer"  approach  that  has  been  advocated. 

At  the  appropriate  time,  we  would  appreciate  the  opportunity  to  comment  on  the 
specifics  of  proposed  legislation.  In  the  meantime,  we  thank  you  and  the  Committee 
for  your  consistent  diligence  in  exposing  the  nature  and  impact  of  health  care  fraud 
and  for  the  opportunity  to  comment  today. 

We  look  forward  to  assisting  you  and  the  Committee  in  any  way  possible  in  your 
continuing  efforts  to  address  the  problem. 
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APP'^NDIX  I 


FACT  SHEET 

Founded  in  1985  by  several  private  health  insurers  and  federaVstate  law  enforcement  officials,  the  National  Health  Care  Anti-Fraud 
Association  (NHCAA)  is  a  unique,  issue-based  organization  comprising  private-  and  public-sector  individuals  and  organizations 
responsible  for  the  detection,  investigation,  and  prosecution  of  health  care  fraud. 


MISSION  STATEMENT 

Purpose:    To  improve  the  detection,  investigation,  civil  and  criminal  prosecution,  and  prevention  of  health  care  fraud. 

Goals:        •  Establish  and  maintain  a  pro-active  stance  in  the  fight  against  health  care  fraud. 

•  Conduct  national  seminars  to  educate  the  public  and  private  sectors  in  effective  methods  of  combatting  health 
care  fraud. 

•  Expand  the  investigative  capabilities  of  health  care  reimbursement  organizations  through  education  in  the  detection, 
investjgauon.  prosecution,  and  prevention  of  health  care  fraud. 

•  Provide  an  information-sharing  network,  with  appropriate  safeguards,  to  aid  in  the  investigation  of  health  care  fraud. 

•  Assist  law  enforcement  agencies  in  their  investigation  and  prosecution  of  health  care  fraud. 


ANNUAL  TRAINING  CONFERENCE 

Each  year.  NHCAA  conducts  a  3-day  educational  conference  featuring  training  workshops  on  a  wide  variety  of  anti-fraud  topics  and 
addresses  by  prominent  leaders  in  the  field.  Future  Annual  Training  Conferences  are  scheduled  as  follows: 

1995:  November  12  -  15      Marriott  Hotel  -  Marco  Island,  Florida 
1996:   November  20  -  23      Mamott  World  Center  -  Orlando,  Florida 


MEMBERSHIP 

Corporate  Membership  is  open  to  pn  vale  for-profit  or  not-for-profit  health  care  reimbursement  organizations  approved  for  membership 
by  the  NHCAA  Board  of  Governors.  Individual  Membership  is  open  to  persons  occupying  managenal,  supervisory  or  professional 
positions  in  such  reimbursement  organizauons;  in  local,  state  or  federal  law  enforcement,  prosecutorial  or  regulatory  agencies;  or  in 
professional  associauons  or  professional  disciplinary  organizations  approved  for  membership  by  the  Board  of  Governors. 

PRIVATE  SECTOR 
Founding  Corporate  Members 

Aetna  Life  &  Casualty  The  Guardian  Pennsylvania  Blue  Shield 

CIGNA  METLIFE  The  Travelers  Companies 

Employers  Health  Insurance  The  Mutual  of  Omaha  Companies 
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Corporate  Members 

Allianz  Life  Ins  Co  of  North  Amenca 
Allmenca  Financial 
Amencan  Republic  Insurance 
Arkansas  Blue  Cross/Blue  Shield 
B  lueCross/Blue  Shield  Associauon 
B  lue  Cross/Blue  Shield  of  Connecucut 
Blue  Cross/B  lue  Shield  of  Flonda 
B  lue  Cross/Blue  Shield  of  Georgia 
Blue  Cross/ Blue  Shield  of  Illinois 
Blue  Cross/Blue  Shield  of  Louisiana 
B  lue  Cross/Blue  Shield  of  Maryland 
B  lue  Crosi/Bluc  Shield  of  the  NatiL-nal 

Capital  Area 
B  lue  Cross/Blue  Shield  of  New  Hampshire 
Blue  Cross/B  lue  Shield  of  New  Jersey 
Blue  Cross/B  lue  Shield  of  the  Rochester 

(NY)Area 
Blue  Cross/B  lue  Shield  of  Texas 
Blue  Cross  of  Washington  &  Alaska 
B  lue  Cross  of  Western  Pennsy  I  vania 


Blue  Shield  of  California 
CalFarm  Life  Insurance  Co. 
Central  States  Health  &  Welfare  Fund 
Chubb  LifeAmenca 
Community  Mutual  B  lue  Cross/ 

Blue  Shield 
Delta  Denial  Plan  of  California 
Delta  Dental  Plan  of  Michigan 
Empire  Blue  Cross/Blue  Shield 
Federated  Mutual  Insurance  Co 
Foundauon  Health  Federal  Services 
General  Amencan  Life 
Golden  Rule  Insurance  Co. 
Hawaii  Medical  Service  Association 
Home  Life  Financial  Assurance 
Humana.  Inc. 
I  ndepcndence  B  lue  Cross 
Jefferson-Pilot  Life  Ins.  Co. 
John  Deere  Health  Care 
KingCounty  Medical  Blue  Shield 


Massachusetts  Mutual  Life 

The  Mutual  Group 

National  Travelers  Life  Co. 

New  York  Life  Insurance  Co. 

North  Amencan  Benefits  Network,  Inc. 

Northwestern  National  Life 

Phoenix  Home  Life  Insurance  Co. 

Physicians  Health  Services 

Pioneer  Life  Insurance  Co. 

Principal  Financial  Group 

ThePrudenual 

Time  Insurance  Co. 

Trigon  BlueCross/BlueShield 

Trustmark  insurance  Co. 

The  United  States  Life  Insurance  Co. 

Washington  National  InsuranceCo. 

WEA  InsuranceGroup 

WellPoint  Health  Networks  Inc. 

Wisconsin  Physicians  Service 


PUBLIC  SECTOR 

Agencies  represented  on  NHCAA  Board  of  Governors 


National  Assn.  ol  Medicaid  Fraud 

Control  UruLs 
US  Depanment  of  Defense. 

Office  01  InspectorGeneral 


US  Dept.  of  Health  &  Human  Services 

•  Health  Care  Finanang 
Admimstranon 

•  Office  of  InspectorGeneral 
Agencies  represented  by  Law  Enforcement  Liaisons 

US  Depanmentof  Justice  US  Depanment  of  Treasury  - 

Federal  Bureau  of  Invesugauon  ^^^^  Revenue  Service, 

CnminaJ  Investigation 


US  Postal  Inspection  Service 
US  Office  of  Personnel  Management. 
Office  of  Inspeaor  General 


INDIVIDUAL  MEMBERS 

NHCAA  has  more  than  700  individuaJ  membei^  from  pnvate  insiu^ce  earners,  not-for-profit  health  insurance  plans,  health  care 
reimbursement  organizations,  and  state  and  federal  law  enforcement  and  regulatory  agencies. 

HEALTH  BENEFITS  PAID 

In  1993  NHC/\A  Corporate  Members  accounted  for  an  esumated  $110  BILLION  in  pnvate-sector  group  and  individual  health 
benefits  paid,  not  including  benefits  paid  on  behalf  of  self-insured  or  government  programs. 

1 995  OFFICERS,  EXECUTIVE  COMMITTEE  &  STAFF 


Officers 

Chairperson 

Joyce  L-  Hansen 
^"isisiant  V  ice  President 
Nonhwcsicm  NaiionaJ  Ljfe 
Minneapolis.  MN 

Chalrperson-€lect 

ThcimajJ  O  Connor 
Assisiani  Vice  Prcsideni 
Mass  Mutual  Life 
Spnngticld.  MA 

Vlc«-Chairperson 

Edward  P  Hanjelmanjx 

Manager/NaiionaJ  Anu-Fraud  Division 

The  Prudential 

Iseiin.NJ 

Treasurer 

Michael  R  Abriola 

As.sistani  Vice  Prcsideni 

New  York  Life 


Secretary 

PainciaA  In^eno 
Assisiani  Director.  HCl 
CIGNA 

Bloomiield  CT 


Mambera 

James  L  Garcia 

Assistant  Vice  President 

Aetna  Health  Plans 

Hartford.  CT 

Charles  A  Hammaker.  Jr 

Director.  Sccunry  Asset  &  Protccuon 

Blue  Cross  Blue  Shield  of  Ronda 

Jacksonville.  PL 

JohnMaUoy 

Dirwaorof  Cost  Containment 

Employers  Health  Insurance 

Green  Bay.  Wl 

Daniel  Reutlmger 

Director  of  Group  Life  Claims/ 

Special  Investigations 

TheGuardian 

Bethlehem.  PA 

James  E.  Permella 

Second  Vice  President 

Mutual  of  Omaha  Companies 

Omaha.  NE 

Steward  E.  Uhler 

Directorof  Special  Investigations 

Pennsylvania  Blue  Shield 

Camp  Hill.  PA 

Darnel  Rose 

Supervisor. Special  Investigations  Uni 
Time  Insurance  Company 
Milwaukee.  Wl 


Donald  Mancuso 
Deputy  Inspeaor  General 
USDepi  of  Defense -GIG 
Arlington.  VA 
Larry  D  Morev 

Deputy  Inspector  Genera]  For  Investigauons 
US  Dcpt  of  Health  &  Human  Svcs 
Office  of  InspectorGeneral 
Washington.  DC 

Stsft 

Ejtecutive  Director 

William  J  Mahon 


Director  of  Operations 
&  Member  Services 

ElizabeihA  Loudy 
Executive  Assistant 

KimberlyA.  Polh 

Administrative  Assistant 

Amy  J  Nelson 

General  Counsel 

Kirk  J  Nahra 

Wiley.  Rein  &  Fielding 

Washington.  DC 
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-.PPENDIX  II 


NHCAA 


NATIONAL  HEALTH  CARE  ANTI  FRAUD  ASSOCIATION 


11  7©  >]liiL7>]  SABl  mm\5) 


ADOPTED  BY  THE 
NHCAA  BOARD  OF  GOVERNORS 


NOVEMBER   19,  1991 


Health  care  fraud  is  an  intentional  deception  or  misrepresentation  that  the  individual  or 
entity  makes  knowing  that  the  misrepresentation  could  result  in  some  unauthorized 
benefit  to  the  individual,  or  the  entity  or  to  some  other  party. 

The  most  common  kind  of  fraud  involves  a  false  statement,  misrepresentation  or 
deliberate  omission  that  is  critical  to  the  determination  of  benefits  payable.  Fraudulent 
activities  are  almost  invariably  criminal,  although  the  specific  nature  cr  degree  of  the 
cnminal  acts  may  vary  from  state  to  state. 

The  variety  of  fraudulent  reimbursement  and  billing  practices  in  the  health  care  area  is 
potentially  infinite.  The  most  common  fraudulent  acts  include,  but  are  not  limited  to: 

1 .  Billing  for  sen/ices,  procedures  and/or  supplies  that  were  not  provided. 

2.  The  intentional  misrepresentation  of  any  of  the  following  for  purposes  of 
manipulating  the  benefits  payable: 

a.  The  nature  of  services,  procedures  and/or  supplies  provided; 

b.  The  dates  on  which  the  services  and'or  treatments  were 
rencered; 

c.  The  medical  record  of  service  and'or  treatment  provided; 

d.  The  condition  treated  cr  diagnosis  made; 

e.  The  charges  or  reimbursement  for  sen/ices,  procedures,  and/or 
supplies  provided; 

f.  The  icentity  of  the  provider  or  the  recipient  of  services, 
procedures  andyor  supplies. 

3.  The  deliberate  performance  of  unwarranted/non-medically  necessary  services  for 
the  purpose  of  financial  gain. 

T27a 
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APP^MDxx  in 


NHCAA 


NATIONAL  HEALTH  CARE  ANTUFRAUD  ASSOCIATION 


U.S.  HEALTH  CARE  SPENDING 
& 

THE  IMPACT  OF  HEALTH  CARE  FRAUD 


— U.S.  Health  Care  Spending 

Health  care  expenditures  in  the  United  States  totalled  well  over  $800  billion  in  1992. 
The  US  Department  of  Health  &  Human  Services  placed  the  expenditure  at  $808.9 
billion,  broken  down  as  follows: 


Hospital  spending  $ 

313.9 

bil. 

Durable  Products 

$  16.1  bil. 

Physician/Lab  Services 

165.5 

bil. 

Nursing  Home  Care 

64.9  bil. 

Dental  Services 

38.6 

bil. 

Workplace  Care 

14.9  bil. 

Other  Professionals 

38.7 

bil. 

Admin,  of  govt,  health 

45.9  bil. 

(includes  private  duty  nurses, 

programs  &  net  cost  of 

chiropractors,  podiatrists,  speecii  i 

I 

health  insurance 

occupational  therapists,  midwives  & 

Public  Health 

21.2  bil. 

optometrists) 

Research 

13.3  bil. 

Home  Health  Care 

8.5 

bil. 

Construction 

11.9  bil. 

Phannaceuticals  &  Sundries 

55.5 

bil. 

TOTAL 

$808.9  Bil. 

The  US  Department  of  Commerce,  meanwhile,  placed  the  nation's  total  1992 
health  care  expenditure  at  $838.5  billion,  or  some  14%  of  total  US  economic 
output,  and  the  1993  expenditure  at  939.9  billion. 

The  Commerce  Department  estimates  our  1994  expenditure  at  $1,006  trillion. 
— Estimated  Loss  to  Fraud 

By  its  nature,  the  amount  lost  to  health  care  fraud  can  never  be  quantified  to  the 
dollar.  Rather,  it  can  only  be  estimated,  and  such  estimates  vary  widely. 

In  May,  1992,  citing  health  insurance  industry  sources,  the  US  General 
Accounting  Office  (GAO)  reported  to  Congress  that  the  loss  amounts  to  an 
estimated  1 0  %  of  the  nation's  total  annual  health  care  expenditure,  or  as  much 
as  $84  billion  in  1992,  and  as  much  as  $94  billion  in  1993.  Unless  checked  in  the 
meantime,  the  GAO  warned,  health  care  fraud  will  consume  $100  billion  per  year 
by  1995. 
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Most  NHCAA  Members,  when  asked  their  estimates  of  the  amount  lost  to  outright 
fraud,  place  that  loss  at  between  3  %  to  5%  of  what  the  United  States  spends  on 
health  care  eacn  year — in  1994.  then,  from  between  $31  billion  to  $53  billion. 
Some,  however,  place  the  estimated  loss  as  high  as  10%  of  all  spending,  or  as 
much  as  SI 06  billion  in  1994  alone. 


The  bottom  line:  By  whatever  measure — even  the  lowest  estimates — health  care 
■  fraud  is  an  enormous  and  intolerable  drain  on  both  our  private  and  public  health 
care  systems. 


—Nature  of  Health  Care  Fraud 


Although  any  party  to  the  health  care  deliver/  and  payment  system  might  commit 
fraud.  NHCAA's  pnmary  focus  is  on  fraud  committed  by  health  care  providers. 

NHCAA  believes,  and  emphasizes,  that  the  overwhelming  majority  of  health  care 
providers  are  nonest  and  ethical  providers.  Members  estimate  that  no  more  than 
1  %  to  2%  engage  in  deliberate  and  systematic  criminal  attempts  to  defraud  the 
pnvate  and  public  payment  systems. 

Fraud  schemes  range  from  those  perpetrated  by  individuals  acting  alone  to  broad- 
based  activities  by  institutions  or  groups  of  individuals,  sometimes  employing 
sophisticated  telemarketing  and  other  promotionaj^techniques  to  lure  consumers 
into  serving  as  the  unwitting  tools  in  the  schemes.  Seldom  do  perpetrators  target 
only  one  insurer  or  either  the  private  or  public  sector  exclusively.  Rather,  most  are 
found  to  be  defrauding  several  private-  and/or  public  sector  victims  simultaneously. 

According  to  a  1993  survey  by  the  Health  Insurance  Association  of  America  (HIAA) 
of  pnvate  insurers'  health  care  fraud  investigations,  overall  health  care  fraud 
activity  broke  down  as  follows: 

43%  Fraudulent  Diagnosis 

34%  Billing  for  Services  not  Rendered 

21%  Waiver  of  Patient  Deductible/Co-payment 

2%  Other 


— NHCAA  Anti-Fraud  Activity 


The  National  Health  Care  Anti-Fraud  Association  (NHCAA)  represents  a  national 
cooperative  effort  by  private-sector  health  insurers  and  public-sector  law 
enforcement  agencies  to  improve  the  detection,  investigation,  civil  and  criminal 
prosecution  and  prevention  of  health  care  fraud.  It  pursues  that  mission  by 
conducting  formal  anti-fraud  education  and  professional  interaction,  by  providing 
a  medium  through  which  members  may  share  infonmation  on  health  care  frauds, 
and  by  assisting  law  enforcement  agencies  in  the  investigation  and  prosecution 
of  health  care  fraud. 


P246.2 
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APPE-TDIX  IV 


Fraud 
In 

Managed  Health  Care 
Delivery  and  Payment 


Report  to  the 
National  Health  Care  Anti-Fraud  Association 
Board  of  Governors 

by  the 

NHCAA  Task  Force  On  Fraud  In  Managed  Care 


December,  1994 


As  the  United  States'  health  care  delivery  and  financing  system 
continues  its  move  toward  more  and  different  kinds  of  "managed" 
care,  how  are  these  market  evolutions  affecting  health  care  fraud? 
And  how  must  health  care  payers — private  and  public — change  their 
fraud-investigafron  capabilities  to  best  deal  with  this  new  system?  In 
order  to  address  these  questions,  in  March  1994  the  National  Health 
Care  Anti-Fraud  Association  created  a  special  Task  Force  on  Fraud 
in  Managed  Care.  This  Executive  Summary  provides  an  overview  of 
the  Task  Force's  findings. 

In  order  to  understand  how  the  concept  of  "managed  care"  affects 
opportunities  to  defraud  the  health  care  system,  it  is  critical  to 
understand  the  types  of  financial  relationships  that  exist  in  a 
managed-care  environment,  and  how  these  arrangements  differ  from 
historical  models  of  health  care  delivery.  Traditionally,  health  care 
has  been  provided  and  paid  for  on  a  "fee-for-sen/ice"  basis,  in  which 
benefits  are  provided  not  in  services,  but  in  the  form  of  monetary 
payments,  made  either  directly  to  a  health  care  provider  as  payment 
for  services  rendered  to  the  insured  party,  or  to  the  insured  party  as 
reimbursement  for  medical  expenses  incurred. 
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MANAGED  CARE  ALTERS.  BUT 
DOES  NOT  ELIMINATE  FRAUD 

~9  3  -    -:-:  9    9  ^9  —  9::-    nign.ights  varrous 
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'  managed-care  system; 

in  which  every  patient 
:-cost  basis- 
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PROVIDERS'  FINANCIAL  RISK  IS 
A  KEY  GUIDEPOST  TO  FRAUD 

Understanding  the  nature  of  fraud  in  this  wide  variety  of  managed- 
care  models,  however,  presents  an  array  of  new  challenges  for 
payers  and  their  fraud  investigators.  In  that  regard,  establishing  the 
degree  to  which  health  care  providers  assume  direct  financial  risk  for 
the  cost  of  patient  care  is  a  central  guidepost  in  assessing  any 
managed-care  plan's  exposure  to  health  care  fraud  and  in  evaluating 
the  specific  new  types  of  fraud  to  which  it  is  susceptible. 

In  the  fee-for-service  setting,  for  example,  the  incentive  for  the 
unscnjpulous  health  care  provider  is  to  do  more  (or  claim  to  do  more) 
in  order  to  bill  more  and,  therefore,  be  paid  more.  This  system  relies 
primarily  on  the  provider's  medical  judgment  as  the  barometer  of 
appropriate  care,  with  no  cost-control  incentives  placed  on  the 
provider. 

In  many  managed-care  settings,  by  contrast,  sharing  financial  risk 
with  providers  becomes  part  of  cost  control.  Where  providers  share 
in  the  risk  of  higher  medical  costs,  the  incentives  for  fraud  change. 
For  example,  where  a  provider  is  paid  a  fixed  "capitation"  payment  for 
potentially  unlimited  treatment  of  a  given  patient,  the  incentive  for  the 
unscrupulous  provider  is  to  provide  less  care  in  return  for  that 
payment — i.e.,  to  under-serve  the  patient,  because  the  cost  of 
providing  treatment  eats  away  at  the  provider's  "profit"  from  the  fixed 
payment. 

MANAGED-CARE  FRAUDS  ARE  MORE 
SUBTLE  AND  DIFFICULT  TO  DETECT 

In  day-to-day  patient  dealings,  fraud  involving  the  deliberate 
underprovision  of  care  might  range  from  simple  inadequate 
treatment,  to  "automatic"  referral  to  providers  outside  the  capitated 
network  of  sicker — and  thus  more  costly — patients  (perhaps  in 
exchange  for  kickbacks  from  those  outside  providers),  to  more  subtle 
acts  such  as  the  establishment  of  inconvenient  service  locations 
and/or  appointment  hours  for  managed-care  patients,  designed  to 
suppress  patient  traffic. 

Beyond  the  deliberate  underprovision  of  care,  managed-care  plans 
also  may  be  the  targets  of  such  frauds  as: 
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•  inflatea  reports  of  patient  traffic  ana  treatment  costs,  aesignea  to 
induce  payers  to  increase  future  per-patient  capitation  fees; 

•  false  ciaims  for  sen/ices  not  covered  by  fixed  caoitation  oayments; 

•  falsification  of  quality  of  care  ana  or  treatment-outcome  data;  and 

•  providers'  misrepresentations  of  their  credentials  or  qualifications 
for  admission  to  a  given  payer's  network  of  managed-care  providers. 

The  most  critical  task  for  anti-fraua  specialists  is  to  develop  an 
understanding  of  the  indicators  of  these  managed  care-oased  types 
of  fraud,  and  how  they  differ  from  familiar  fraud  inaicators.  For 
example,  claims  fraud  by  fee-for-service  health  care  providers 
against  indemnity-type  health  insurance  plans  might  manifest  itself 
through  various  specific  indicators  (e.g.,  certain  tests  oerformed  and 
billed  on  an  inordinate  proportion  of  patients,  regardless  of  their 
symptoms  or  diagnoses;  a  provider  wno  never  bills  for  less  than  an 
exienaed  office  visit). 

In  the  managed-care  environment — depending  on  a  given  plan's 
financial  and  risk-sharing  structure — certain  indemnity-fraud 
indicators  will  remain  valid,  because  fee-for-senyice  remains  a  factor 
in  most  health  care  plans.  However,  with  the  advent  d  managed 
care,  other  indicators  will  reveal  the  ootentiai  for  fraud.  Many  of  these 
indicators  of  potential  fraud  in  managed-care  dealings  are  less 
tangible  ^and  in  fact,  they  may  be  far  more  suotle). 

MANAGED  CARE  PLACES 
NEW  AND  GREATER  DEMANDS  ON 
FRAUD  INVESTIGATORS 

As  a  result,  the  detection  and  investigation  of  fraud  in  managea-care 
operations  will  place  new  and  far  greater  demands  on  fraud 
investigators.  In  all  likelihood,  the  m.ore  subtle  nature  of  managed- 
care  fraud  will  also  spell  a  need  for  more  meoical  exoertise  either  on 
or  reaoily  available  to  investigative  staffs. 

As  a  first  general  rule,  investigators  must  develop  a  much 
more  sophisticated  understanding  of  the  variety  and 
complexity  of  contractual  arrangements  between 
managed-care  payers  and  providers.  Managed-care  plans 
use  a  vanety  of  means  to  pay  providers  and  implement  cost  controls, 
including  capitated  payments;  the  withholding  of  a  certain  percentage 
of  eacn  ciaim  payment  as  a  hedge  against  excess  costs:  ciaims- 
basis  payments;  and  others.   In  investigating  a  specific  suspected 
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fraud,  therefore,  investigators  must  clearly  understand  the  precise 
contractual  terms  and  financial  mechanics  of  the  given  managed- 
care  plan  involved,  in  order  to  assess  the  incentives  and 
opportunities  for  fraud. 

As  a  second  general  rule,  many  preliminary  Indicators  of 
newer  managed-care  frauds  will  be  statistical  In  nature — 

i.e.,  the  fraud's  broadest  manifestation  will  take  the  form  of 
quantitative  anomalies  in  provider-performance  data  related  to  such 
things  as  number  of  patient  encounters,  number  of  referrals,  patient- 
outcome  and  satisfaction  statistics. 

Due  to  the  complexity  of  these  managed-care  issues  and  the  ongoing 
evolution  of  payer-provider  relationships  in  the  health  care 
marketplace,  the  analysis  of  fraud  in  managed  care  necessarily  has 
just  begun.  NHCAA's  Task  Force  on  Fraud  in  Managed  Care  will 
continue  its  analysis  and  review,  in  order  to  improve  the  ability  of 
health  care  payers  to  detect,  investigate,  prosecute  and,  ultimately, 
prevent  fraud  in  managed  care. 
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Mr.  Barton.  Without  objection. 

We  will  now  go  to  the  questioning  period.  As  is  the  tradition,  we 
will  alternate  on  each  side,  each  member  having  5  minutes  for 
questions.  The  Chair  would  start  with  himself.  Mr.  Nahra,  I  apolo- 
gize for  mispronouncing  your  name  earlier. 

Mr.  Nahra.  Thank  you,  sir. 

Mr.  Barton.  Could  you  give  us  an  estimate,  and  I  don't  expect 
it  to  be,  you  know,  within  a  certain  degree  of  accuracy,  you  know, 
plus  or  minus  1  percent,  but  by  category  what  your  organization 
estimates  the  fraud  is  perpetrated?  In  other  words,  what  percent 
of  fraud  would  be  by  doctors,  what  percent  by  hospitals,  what  per- 
cent by  home  health  care,  what  percent  by  other  organizations,  am- 
bulance services,  things  like  that?  Could  you  give  me  just  an  esti- 
mate by  category? 

Mr.  Nahra.  Let  me  try  to  do  that.  It  is  a  very  difficult  thing  to 
do.  The  estimates  that  we  hear  are  based  on  a  series  of  guesses, 
basically. 

I  guess  one  thing  to  note  is  that  the  fraud  seems  to  vary  by  time 
period.  There  are  certain  types  of  schemes  that  seem  to  gather  at- 
tention; for  example,  the  rolling  lab  scheme  that  I  mentioned  was 
very  popular  for  a  while  and  then  the  payers  caught  up  to  that. 
And  so  you  don't  see  that  kind  of  fraud  anymore. 

The  bulk  of  the  fraud,  again,  on  a  general  estimate  is  by  health 
care  providers.  That  is  probably  close  to  90  percent  of  the  fraud  as 
distinct  from  individual  patients.  It  is  very  hard  to  break  it  down 
any  more  specifically  than  that.  You  can  trace  the  amounts  of  bil- 
lings and  there  is  really  no  reason  to  think  that  the  fraud  is  any 
different  than  the  percentage  of  billings  that  the  different  kinds  of 
entities  have.  As  I  said,  all  kinds  of  providers  are  committing 
health  care  fraud.  It  is  just  such  an  opportunity  when  there  is  that 
much  money  at  stake. 

Mr.  Barton.  Mr.  Whitley,  since  you  are  no  longer  within  the 
Justice  Department,  you  can  speak  a  little  bit  more  freely  than 
those  that  are  still  within  that  agency.  Bo  you  think  that  we  have 
adequate  laws  on  the  books  for  Medicare  fraud  or  would  you  think 
that  we  need  additional  legislation  in  terms  of  definition  of  crime 
and  perhaps  penalties  for  that  crime? 

Mr.  Whitley.  Speaking  out  of  my  interest  at  this  point,  but  I 
would  say,  yes,  we  do,  Mr.  Chairman.  We  have  discussed  already 
and  it  has  been  mentioned  Senator  Cohen's  bill  on  the  Senate  side, 
Senate  Bill  245  which,  I  think,  provides  new  offenses  that  would 
have  been  useful  to  me  when  I  was  a  United  States  attorney  defin- 
ing certain  types  of  criminal  conduct.  I  think  that  would  be  useful. 

Today,  most  indictments,  as  you  see,  in  health  care  fraud  cases, 
are  cobbled  together  out  of  the  use  of  the  mail  fraud  statute,  con- 
spiracy to  defraud  the  government  statute  and  you  see  money  laun- 
dering often  in  these  indictments  too  today.  But  the  point  is  I  think 
it  would  be  easier  for  these  prosecutions  to  move  ahead  and  move 
ahead  much  more  quickly  if  there  were  substantive  crimes  that 
dealt  with  the  conduct  in  question. 

I  also  understand  that  S.245  extends  the  criminal  authority  in 
these  criminal  cases  or  matters  to  the  private  health  care  industr>^ 
which  is  also  something  I  think  would  be  appropriate. 
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Mr.  Barton.  One  more  question  for  you.  What  is  your  feeling  on 
the  priority?  You  indicated  that  Justice  has  it  as  their  first  priority 
in  terms  of  white  collar  crime  and  their  second  priority  in  terms 
of  violent  crime.  Do  you  really  think  that  not  just  the  Justice  De- 
partment but  all  the  various  Federal  agencies  are  really  giving  this 
a  high  priority  or  are  they  paying  lip  service? 

This  is— we  had  this  identical  hearing  last  year,  almost  an  iden- 
tical hearing  in  February  of  last  year  and  I  can't  see  that  too  much 
substantively  has  been  done  in  the  interim  in  terms  of  acting  on 
the  problem. 

Mr.  Whitley.  The  testimony  you  will  hear  later,  I  assume,  from 
the  FBI  and  Department  of  Justice  will  suggest  there  has  been  a 
geometric  increase  in  the  number  of  cases  that  have  been  pros- 
ecuted and  I  think  that  is  supportable  in  terms  of  numbers. 

I  believe  there  is  an  effort  underway  to  go  after  people  in  the 
health  care  industry.  There  is  a  learning  curve  in  getting  into  these 
cases.  As  you  know  and  members  of  this  committee  know,  the  lan- 
guage of  health  care  is  an  altogether  different  language  and  for  the 
prosecutors  and  investigators,  there  has  been  a  learning  curve  pe- 
riod. But  I  believe  this  department  is  working  aggressively  to  make 
it  their  number  two  priority,  at  least,  after  the  violent  crime  prior- 
ity. 

Mr.  Barton.  Mr.  Boulter,  there  has  been  a  suggestion  that  one 
way  to  reduce  fraud  would  be  to  allow  Medicare  patients.  Medicare 
beneficiaries  to  look  at  their  bill  and  if  they  sense  that  it  is  incor- 
rect and  it  turns  out  to  be  incorrect,  that  they  get  a  percentage  of 
the  savings  for  ferreting  out  the  overbilling. 

What  is  your  organization's  view  of  that  proposal.  Do  you  think 
that  is  a  good  idea  or  a  bad  idea? 

Mr.  Boulter.  Mr.  Chairman,  we  strongly  support  that  idea  and 
are  aware  that  the  Speaker  suggested  something  along  those  lines 
where  a  person  could  look  over  his  or  her  bill  and,  to  the  extent 
that  person  might  find  overbilling  or  something  like  that,  receive 
10  percent  of  the  savings.  And  we  think  that  is  a  good  idea  because 
it  puts  an  incentive  into  the  beneficiary  to  control  costs  and  any- 
thing like  that  we  support  at  United  Seniors  Association. 

Mr.  Barton.  Okay.  And  Mr.  Nahra,  what  would  your  organiza- 
tion's view  of  that  particular  proposal  be? 

Mr.  Nahra.  I  guess  one  of  the  things  that  we  think  is  important 
on  that  is  you  do  want  to  keep  the  patients  involved  in  monitoring 
their  costs.  The  rolling  lab  scheme  that  I  mentioned,  for  example, 
was  predicated  on  waiving  co-payment  charges.  That  was  the  way 
that  the  patients  were  brought  in  the  door.  They  then  had  no  fi- 
nancial incentive  to  pay  attention  to  what  was  going  on  and  the 
providers  were  able  to  drastically  increase  the  bills. 

I  don't  know  whether  giving  people  a  10  percent  chip  out  of  the 
savings  is  necessarily  the  way  to  go.  I  think  there  are  certainly  in- 
centives to  do  that  where  people  have  a  cost,  whether  it  is  through 
a  modest  deductible  or  co-payments,  et  cetera.  I  know  a  lot  of  the 
leads  do  come  from  patients  now  but  it  is  certainly  something  that 
is  worth  a  look. 

Any  way  that  you  can  keep  the  patients  focused  on  their  costs, 
because  they  are  the  ones  that  have  the  first-hand  evidence  on 
what  was  actually  being  done. 


49 


Mr.  Barton.  Thank  you. 
My  time  has  expired. 

The  Chair  would  indicate  we  are  going  to  try  to  keep  going  with- 
out a  recess,  so  the  Chair  would  recognize  the  gentleman  from  Or- 
egon and  other  members  may  wish  to  go  vote  and  come  back  or 
stay  and  go  late  but  I  hope  we  will  be  able  to  continue  this  without 
recessing. 

Mr.  Wyden. 

Mr.  Wyden.  Thank  you  very  much,  Mr.  Chairman.  First,  Mr. 
Chairman,  I  would  ask  unanimous  consent  that  Mr.  Dingell's  state- 
ment be  put  into  the  record. 

Mr.  Barton.  Without  objection. 

[The  prepared  statement  of  Mr.  Dingell  follows:] 

Prepared  Statement  of  Hon.  John  D.  Dingell,  a  Representative  in  Congress 
From  the  State  of  Michigan 

Thank  you,  Chairmen  Barton  and  Bilirakis. 

I  am  delighted  that  in  recent  weeks  the  responsibiUty  of  serving  in  the  majority 
has  caused  my  RepubUcan  friends  to  discover  first,  that  the  Medicare  trust  fund 
needs  repair,  and  second,  that  fraud  exists  and  is  wrong. 

What  a  difference  a  year  makes.  RepubHcans  staunchly  opposed  efforts  to  shore 
up  the  trust  fund  in  1993  and  1994,  voting  to  a  person  against  such  measures.  In- 
deed, they  decried  any  kind  of  action,  claiming  repeatedly  that  the  crisis  of  which 
Democrats  spoke  did  not  exist. 

I  hope  that  this  sudden  interest  in  Medicare  fraud  is  not  an  effort  to  justify  the 
claim  that  hundreds  of  billions  of  dollars  can  be  taken  away  from  old  people  without 
hurting  them,  or  to  discredit  the  Medicare  program  in  order  to  justify  radical  sur- 
gery on  it,  or  to  tar  health  care  providers  about  to  be  saddled  with  unprecedented 
cuts. 

Preventing,  finding  and  stopping  fraud  are  integral  to  effective  operation  of  gov- 
ernment. The  Oversight  Subcommittee  has  not  been  bashful  about  aggressive  pur- 
suit of  fraud.  We  have  found  a  few  wrongdoers  and  closed  a  few  loopholes — almost 
always  on  a  fully  bipartisan  basis. 

This  subcommittee  has  over  the  years  investigated  the  Health  Care  Financing  Ad- 
ministration (HCFA),  hospitals  that  overcharge  and  double  bill,  fiscal 
intermediaries,  home  healthcare  providers,  nursing  home  costs,  and  charges  by 
therapists.  These  investigations  and  other  subcommittee  investigations  found  that 
HCFA's  ability  to  strengthen  its  rules  and  prevent  Medicare  from  being  "gamed"  has 
not  always  kept  pace  with  the  entrepreneurial  speed  at  which  these  schemes  oper- 
ate. Thankfully,  the  administration  today  launches  a  new  initiative  against  fraud. 

The  crimes  and  abuses  against  Medicare  are  huge,  and  cost  the  taxpayer  dearly. 
Yet  when  scams  arise,  few  are  caught  and  few  go  to  jail.  Of  the  fines  levied,  only 
a  fraction  of  the  money  taken  is  ever  returned  to  taxpayer  pockets.  Why?  What 
about  this  industry  causes  us  to  treat  its  abusers  with  kid  gloves?  What  about  this 
industry  makes  penalties  for  getting  caught — civil  or  criminal — so  weak?  What 
about  this  industry  allows  us  to  tolerate  an  extraordinarily  vague  set  of  rules  gov- 
erning what  can  and  cannot  be  charged  to  the  taxpayer? 

I  want  to  share  with  my  Republican  colleagues  one  humble  lesson  I  learned  about 
combating  fraud  when  I  led  investigations — one  which  I  am  sure  our  friends  from 
law  enforcement  can  confirm:  if  you  are  serious  about  this  undertaking,  be  prepared 
to  tell  those  in  industry  that  a  government  seeking  to  protect  taxpayer  interests  is 
about  to  make  their  lives  greatly  more  complicated. 

Thus,  I  trust  my  colleagues  wUl  be  straight  with  small  business,  with  health  care 
providers,  and  with  private  insurers,  about  how  you  plan  to  stop  health  fraud. 

You  will,  I  trust,  tell  employers  large  and  small  that  you  intend  to  impose  more 
regulations  on  them,  for  instance,  as  vou  seek  to  enforce  secondary  payor  provisions. 

You  will,  I  trust  tell  providers  of  all  kinds  whom  you  have  promised  to  hassle  less, 
that  you  may  need  to  impose  new  burdens  on  them  and  monitor  them  more  closely, 
to  get  the  kind  of  information  you  and  prosecutors  need. 

You  will,  I  trust,  tell  the  elderly— many  of  whom  are  already  terribly  burdened 
with  high  health  care  costs — that  you  are  not  going  to  allow  providers  to  waive 
deductibles  and  coinsurance — ^because  these  practices  cost  the  government  money 
and  often  promote  fraud. 
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You  will  tell  the  lawyers  and  the  doctors  and  the  laboratories  that  we  are  going 
to  have  to  strengthen — not  undo — existing  self  referral  provisions. 

Bit,  most  importantly,  I  encourage  you  to  come  clean  and  tell  the  elderly  that  you 
cannot  take  hundreds  of  billions  of  dollars  out  of  the  Medicare  program  based  solely 
on  cracking  down  on  fraud. 

Let  me  be  clear.  I  pledge  my  assistance  to  Chairmen  Bilirakis  and  Barton  in  find- 
ing and  fighting  fraud.  In  fact,  I  would  issue  a  bipartisan  invitation  to  my  colleagues 
on  three  fronts. 

First,  can  we  agree  today  that  this  committee  will  process  legislation  aimed  di- 
rectly at  reducing  fraud  that  is  fully  scored  by  the  Congressional  Budget  Office  and 
that  is  not  a  cover  for  reducing  benefits  or  payments? 

Second,  can  we  agree  to  honor  in  this  committee  a  pledge  made  by  Speaker  Ging- 
rich that  Medicare  cuts  will  not  be  used  to  pay  for  tax  cuts  or  to  deal  with  the  budg- 
et? 

Finally,  can  we  agree  that  since  this  committee  does  not  have  jurisdiction  over 
the  Medicare  Part  A  trust  fund — and  hence  the  bulk  of  the  solvency  issue — that  this 
committee  will  not  participate  in  making  unnecessary  cuts  in  the  program? 

I  look  forward  to  discussing  these  pressing  issues  with  my  colleagues  and  to  the 
testimony  of  the  witnesses  assembled  here  today. 

Mr.  Wyden.  Thank  you. 

Current  law  already  allows  senior  citizens  to  point  out  waste  and 
generate  recoveries.  Under  current  law,  Medicare  beneficiaries  can 
receive  15  to  30  percent  of  recoveries  when  they  point  out  this  kind 
of  waste.  I  think  it  is  important  to  remember  this.  The  Speaker 
supposedly  has  some  brand  new  proposal  under  the  sun,  but  a 
number  of  successful  lawsuits  have  already  resulted  in  over  $240 
million  in  settlements,  including  awards  to  beneficiaries  of  over  $25 
million. 

Mr.  Barton.  If  the  gentleman  would  yield,  I  think  that  the 
Speaker's  point  is  that  beneficiaries  don't  automatically  receive 
copies  of  their  bill.  And  if  they  could  actually  see  the  bill  automati- 
cally, that  might  give  them  greater  ability. 

I  am  not  going  to  charge  you  for  that  time;  I  am  going  to  start 
you  again. 

Mr.  Wyden.  I  thank  the  gentleman. 

We  have,  gentlemen,  about  7  percent  of  the  Nation's  senior  citi- 
zens in  managed  care.  The  evidence  from  Florida  shows  that  if  you 
try  to  implement  a  program  which  moves  millions  of  additional 
senior  citizens  into  managed  care,  the  likelihood  of  increased  fraud 
is  very  high.  We  must  implement  managed  care  much  more  gradu- 
ally so  as  to  not  attract  all  these  ripoff  artists. 

Mr.  Nahra,  what  do  you  think  of  that  analysis? 

Mr.  Nahra.  I  think  it  is  certainly  true  that  any  time  you  change 
the  payment  system  in  any  degree,  you  are  going  to  bring  on  new 
opportunities  to  commit  fraud.  Over  the  past  few  years  when  new 
benefits  have  been  added  to  particular  health  care  programs,  you 
see  a  movement  of  fraud  into  that  area. 

For  example,  psychiatric  benefits  in  the  1970's  and  1980's,  grew 
tremendously  in  both  public  and  private  insurance  programs  so  you 
saw  a  lot  of  people  moving  into  committing  fraud  in  psychiatric 
areas  and  substance  abuse  areas  and  things  like  that. 

I  don't  know  whether  a  gradual  versus  a  dramatic  shift  to  man- 
aged care  is  going  to  affect  the  amount  of  fraud,  necessarily,  but 
I  think  the  important  thing  to  keep  in  mind  from  an  anti-fraud  per- 
spective is  that  you  have  to  watch  those  changes,  you  have  to  un- 
derstand what  the  changes  in  payment  mechanisms  do  to  the  in- 
centives to  commit  fraud,  because  it  is  going  to  happen  however 
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you  pay  for  it  and  so  you  have  just  got  to — it  changes  how  you  com- 
mit the  fraud. 

Mr.  Wyden.  No  one  quarrels  with  the  fact  that  we  aren't  going 
to  eliminate  human  nature.  The  problem  is  when  you  try  to  radi- 
cally implement  a  new  program  it  opens  up  opportunities  for  com- 
mitting fraud.  Mr.  Whitley  and  Mr.  Boulter,  do  you  share  that 
view? 

Mr.  Boulter? 

Mr.  Boulter.  Mr.  Wyden,  yes,  I  mean,  I  think  that  if  it  were 
pushed  too  hard  too  fast  too  massively,  it  would  open  up  opportuni- 
ties. 

I  mean,  at  United  Seniors  Association,  we  try  to  look  at  the 
HMO's  and  we  are  not  opposed  to  them.  We  think  they  are  fme  but 
we  are  not  necessarily  for  trying  to  force  everybody  overnight  into 
an  HMO.  We  haven't  really  analyzed  it  from  the  fraud  problem 
that  you  are  talking  about,  although  you  are  probably  right. 

Mr.  Wyden.  So  you  don't  agree  with  the  Republican  proposals  to 
push  HMO's  so  aggressively? 

Mr.  Boulter.  We  think  HMO's  are  a  viable  option  but  we  also 
think  that  there  are  some  other  options  that  ought  to  be  considered 
in  the  traditional  marketplace.  What  we  do  argue  is  that  HMO's 
and  other  market  or  at  least  quasi-market  reforms  ought  to  be 
brought  to  bear  on  this  government-provided  health  care  sector. 
That  is  really  what  we  are  saying  and  HMO's  is  just  one  option. 

Mr.  Wyden.  Mr.  Whitley? 

Mr.  Whitley.  Speaking  generically,  whenever  there  is  a  change, 
there  is  an  opportunity  for  new  frauds  to  be  committed  so  I  am  not 
a  health  care  expert  in  the  sense  that  the  gentlemen  here  at  the 
table  are  but  I  do  think,  my  observation  is  that  when  you  see  pro- 
grams managed  in  the  private  sector  with  more  efficiencies  built 
into  them,  that  you  can  reduce  the  level  of  fraud.  I  think  that  is 
something  that  I  have  seen  and  observed. 

One  thing  I  would  like  to  add,  if  I  could,  is  the  comment  about 
the  reporting  of  these  criminal  acts.  It  is  my  belief  that  the  only 
provision  that  is  currently  on  the  books  is  a  provision  set  out  in  the 
Civil  Faults  Claims  Act  which  allows  for  Qui  tam  plaintiffs  to  re- 
cover money  there.  I  am  not  aware  of  a  situation  where  money  is 
given  to  individual  Medicare  recipients. 

Again,  I  may  not  be  aware  of  something  that  is  currently  on  the 
books,  but  that  is  my  understanding. 

Mr.  Wyden.  First  of  all,  let  us  make  it  clear  that  many  Medicare 
beneficiaries  already  get  a  copy  of  their  bills.  I've  got  to  go  vote 
now  but  I  want  you  to  understand  my  concerns.  After  all,  I  was  Di- 
rector of  the  Gray  Panthers  for  7  years  before  I  got  elected  to  Con- 
gress. 

Under  fee-for-service  medicine,  essentially  what  you  had  were 
providers  who  were  overbilling,  and  that  was  the  problem.  Under 
this  program  which  establishes  health  maintenance  organizations 
to  generate  the  savings,  seniors  are  going  to  be  hurt  first.  That  is 
the  difference.  It  is  not  a  question  of  taxpayers  first,  because  the 
seniors  will  be  hurt  first.  Providers  are  going  to  skimp  rather  than 
overbill. 
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We  look  forward  to  working  with  all  of  you  and  Mr.  Greenwood. 
I  thank  you  for  this  opportunity.  I  hope  you  get  a  chance  to  vote 
too. 

Mr.  Greenwood  [presiding].  I  am  sure  you  will  ask  them  to  hold 
it  for  me. 

Let  me  address  a  question  to  Mr.  Whitley.  How  difficult  is  it  to 
recover  money  under  the  Qui  tam  claim? 

Mr.  Whitley.  It  has  become  increasingly  the  statute  of  choice  for 
people  that  are  in  pursuit  of  moneys  from  the  health  care  fraud  sit- 
uations. I  think  the  use  of  that  statute  and  I  think  others  at  the 
table  would  agree,  has  gone  up  again  in  a  very,  very  geometric  way 
over  the  last  few  years.  However,  I  think  it  and  other  laws  could 
be  considered  by  Congress  to  allow  prosecutors  to  go  after  individ- 
uals through  the  use  of  civil  and  administrative  penalties  that 
might  be  worthwhile. 

The  Qui  tam  bar  out  there,  there  is  a  bar  that  has  grown  up  of 
plaintiffs'  attorneys  who  are  making  huge  sums  of  money.  I  think 
of  the  recovery  in  the  National  Health  Laboratories  case  where  a 
private — the  private  Qui  tam  plaintiff  in  that  case  was  $20  million. 
So  there  is  a  lot  of  interest  in  that  area,  so  there  is  a  lot  of  private 
enforcement  going  on,  if  you  will,  by  people  in  the  health  care  in- 
dustry. It  is  just  that  I  personally  am  not  that  supportive  of  the 
Civil  Faults  Claim  statute. 

Mr.  Greenwood.  Let  me  address  a  question  to  Mr.  Nahra. 

Do  you  believe  that  the  very  low  incidence  of  audits  and  reviews 
encourages  waste,  fraud  and  abuse? 

Mr.  Nahra.  I  think  it  is  definitely  true  that  people  who  are  com- 
mitting fraud  think  they  are  not  going  to  get  caught  and  I  think 
for  the  most  part  they  are  right.  The  cases  that  we  have  given  as 
examples  today  are  the  most  extreme,  the  most  outrageous  cases. 
I  think  if  you  are  a  health  care  provider  who  is  committing  a  mod- 
est amount  of  fraud  on  a  regular  basis,  the  fact  that  you  are  not 
going  to  be  audited  means  you  will  probably  get  away  with  it. 

Mr.  Greenwood.  It  is  my  understanding  that  the  reimbursement 
rate  for  the  entities  that  provide  the  service  of  processing  the 
claims,  is  based  on  how  low  they  can  bring  the  cost  per  claim  proc- 
essed. It  seems  to  me  that  there  is  a  disincentive.  The  incentive 
would  be,  therefore,  to  move  as  many  claims  through  the  process, 
as  quickly  as  possible,  without  taking  the  time  to  audit  them.  The 
more  time  you  take  to  audit  them,  the  higher  your  price  per  claim 
process  goes,  and  then  you  fall  out  of  favor  with  the  government. 
Does  that  make  sense? 

Mr.  Nahra.  You  have  put  your  finger  on  what  I  think  is  one  of 
the  very  important  practical  problems  with  the  third  party  pay- 
ment system.  You  know,  we  focused  today  on  the  aspects  of  health 
care  fraud  that  are  the  fraudulent  claims.  But  even  if  you  talk 
about  10  percent,  that  still  means  that  90  percent  of  the  dollars  are 
paid  out  legitimately  and  there  is  certainly  a  public  policy  goal  to 
get  those  appropriate  claims  paid  quickly. 

At  the  state  level,  you  see  a  lot  of  States  that  are  starting  to  im- 
pose laws  sa3dng  that  insurers,  for  example,  have  to  pay  a  claim 
within  15  days  or  they  are  in  violation  of  a  state  law.  Well,  it  is 
almost  impossible  to  do  a  kind  of  effective  fraud  investigation  in 
those  kind  of  time  intervals  so  the  pressure  to  pay  claims  is  a  very 
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important  part  of  the  payment  operations.  It  is  sometimes  man- 
dated by  law.  As  your  question  indicated,  sometimes  it  is  just  a 
business  reason  to  tr\^  and  do  that.  I  think  it  is  a  very  significant 
problem  for  effective  fraud  investigations,  mainly  because  so  many 
of  the  investigations  that  we  see  are  only  detectable  when  you  look 
at  a  large  volume  of  claims  across  the  board. 

Any  one  claim  looks  fme;  it  is  only  when  you  can  group  them 
across  a  large  volume  that  you  can  really  address  where  the  fraud 
is.  So  you  put  your  fmger  on  a  ver\'  important  problem. 

Mr.  Grze.nVood.  Thank  you. 

In  order  to  make  this  vote,  I  am  going  to  have  to  pass  the  torch 
over  to  my  ver\'  able  colleague, 
It  is  all  yours. 

Mr.  Burr  [presiding].  Thank  you,  and  I  thank  the  panelists  for 
being  so  patient  with  us  but  we  would  like  to  make  sure  with  the 
schedule  today  that  we  get  on  as  fast  as  we  can. 

Congressman,  let  me  follow  up  on  something  in  your  testimony, 
if  I  may.  You  referred  to  a  statistic  in  fraud  in  1994  of  140  individ- 
uals being  con\icted,  up  from  a  number  of  90  in  1992.  Are  these 
numbers  that  reflect  all  the  cases  in  the  country-  of  fraud  and 
abuse? 

Mr.  Boulter.  That  would  be  true  according  to  the  Memphis 
Commercial  Appeal  in  March  of  1995.  I  am  not  in  law  enforcement, 
and  I  don't  have  the  experience  Mr.  WTiitley  has,  but  that  is  what 
we  got  from  that  article. 

Mr.  Burr.  I  vnll  open  this  up  to  comments  from  any  of  you.  \Miat 
percentage  of  the  fraud  and  abuse  that  is  in  the  system  is  140 
cases? 

Mr.  Xahka.  That  is  a  verv*  small  amount.  I  also  think  that  is  not 
an  accurate  reflection  of  the  number  of  convictions  that  there  were 
last  year.  We  see  in  our  organization  on  a  regular  basis  ongoing 
cases  that  involve  health  care  fraud. 

I  think  the  other  point  to  keep  in  mind  is  that  not  all  of  the 
fraud  that  is  found  out  is  criminally  prosecuted.  You  have  a  num- 
ber of  civil  remedies.  HHS,  as  you  will  probably  hear  later  this 
afternoon,  has  a  variety  of  remedies  that  are  not  criminal  remedies, 
but  they  are  ver>'  effective  at  getting  money  back, 

So  I  think  that  number  that  is  cited  is  perhaps  a  fairly  small  per- 
centage of  what  actually  is  caught  and  prosecuted  and  othervrise 
subject  to  enforcement, 

Mr,  Burr,  Mr,  WTiitley,  to  what  degree  does  the  ability  to  get 
money  back  deter  others  from  committing  similar  crimes  as  an  at- 
torney, U.S.  Attorney? 

Mr.  Whitley.  Assuming  what  you  are  talking  about  is  the  ability 
to  forfeit  the  assets  of  these  indi\aduals?  I  think  it  is  a  tremendous 
deterrent  to  people  in  industrv^  to  have  that  ability  that  the  Gov- 
ernment currently  has,  through  use  of  the  money  laundering  as- 
sets, to  seize  assets. 

Mall  fraud  is  a  predicate  for  money  laundering  prosecution,  and 
also  in  Senate  Bill  245  there  is  a  provision  to  make  health  care 
fraud  a  predicate  act  for  prosecutions,  and  then  those  tools  can  be 
used  to  seize  the  assets. 

I  do  sometimes  question  whether  or  not  money  laundering  is 
overused  in  the  prosecutions  that  I  am  seeing  around  the  country-. 
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If  I  might,  I  would  like  to  give  you  some  numbers.  I  have  mate- 
rials. 
Mr.  Burr.  Fine. 

Mr.  Whitley.  The  number  of  health  care  fraud  cases  at  the  De- 
partment of  Justice  in  1992  was  365.  They  jump  considerably. 
Again,  these  were  the  resources  being  moved  in  this  area  that  I 
mentioned  in  my  opening  statement  of  1993  to  1,300. 

I  don't  have  any  late  statistics,  but  as  the  financial  institution 
fraud  scandal,  or  debacle,  or  whatever  you  want  to  call  it,  cooled 
off,  resources  from  financial  institution  fraud  in  the  Department  of 
Justice  at  the  Assistant  U.S.  Attorney  level  and  at  the  FBI  were 
redetailed  to  health  care  fraud  prosecutions  and  investigations. 

So  what  we  see  here,  I  think,  is  a  result  of  movement  of  those 
resources. 

Mr.  Burr.  Mr.  Whitley,  you  also  stated  in  your  testimony  that 
as  you  left  the  department  in  late  1993,  you  felt  there  was  struggle 
between  HHS  and  the  FBI  as  it  related  to  enforcement. 

Can  you  expand  on  that  a  little  bit?  Again,  we  are  here  trying 
to  figure  our  how  we  proceed  and  where  congressional  responsibil- 
ity comes  in. 

Mr.  Whitley.  It  works  to  my  advantage  today  certainly  that 
there  not  be  coordination  and  collaboration  in  these  cases  because 
I  am  currently  defending  people  in  the  health  care  industry  who 
are  either  mistaken  in  their  conduct  or  intended  to  do  what  they 
did. 

But  I  would  say  that  both  agencies,  HHS  and  the  FBI,  are  in  this 
business  to  do  the  business  of  law  enforcement.  Both  of  them  are 
good  agencies,  they  do  good  work,  but  the  FBI  has  plenary  jurisdic- 
tion over  lots  of  different  types  of  conduct,  including  misconduct  in 
a  private  health  care  industry. 

As  we  evolved  away  from  concerns  about  counter-intelligence, 
there  are  lots  of  resources  available  to  the  FBI  that  had  to  be  put 
to  other  tasks. 

It  is  my  belief  that  health  care  fraud  was  seen  by  the  bureau  as 
an  opportunity,  as  they  should  see  it,  to  move  their  resources  into 
that  area. 

The  problem  I  see  is  it  is  often  an  all-or-nothing  proposition. 
Some  cases  are  investigated  primarily  by  the  Bureau  and  some 
cases  are  investigated  primarily  by  HHS,  and  there  isn't  the  kind 
of  coordination  and  sharing  in  these  type  of  investigations  if  you 
were  still  on  the  prosecution  side  of  the  House. 

Mr.  Burr.  Also,  I  would  like  you  to  just  comment.  The  good  news 
for  the  health  care  industry  in  1994  may  have  been  the  respite 
from  the  legislative  reform  proposed  by  President  Clinton.  Can  you 
expand  on  what  your  intent  was  behind  that  statement? 

Mr.  Whitley.  Yes.  I  believe  this  area  of  health  care  fraud  is  a 
bipartisan  issue  that  cuts  across  Democrat  and  Republican  lines.  I 
can  tell  you  those  of  us  who  were  in  law  enforcement  and  those  of 
us  who  are  still  in  law  enforcement  see  this  as  a  priority,  a  priority 
that  we  hope  Congress  will  pass  more  laws  to  deal  with  and  also 
the  resources  to  deal  with  this  type  of  conduct. 

At  the  same  time,  now  that  I  am  on  the  other  side,  we  hope  those 
resources  are  used  in  an  intelligent  way,  in  a  way  such  that  those 
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who  are  not  guilty  of  criminal  violations  are  not  pursued  and  inves- 
tigated. 

Mr.  Burr.  Was  there  specifically  one  aspect  of  that  plan  that  you 
felt  would  have  contributed  to  the  problem  getting  worse? 
Mr.  Whitley.  In  terms  of  the  health  care  reform? 
Mr.  Burr.  Correct. 

Mr.  Whitley.  What  I  saw — again,  this  is  speaking  to  what  Con- 
gressman Wyden  said  earlier — what  I  saw  was  the  whole  health 
care  industry  being  turned  on  its  ear  by  the  proposals  being  made 
by  the  President  in  the  health  care  area. 

What  you  had  happening  was  an  industry  that  was  in  disarray 
and,  I  believe,  would  not  have  been  able  to  deal  effectively  with  fer- 
reting out  criminal  activity  in  its  own  industry  if  they  had  been  un- 
dergoing all  these  other  changes  where  they  would  have  to  divert 
resources  to  this  type  of  change. 

So  I  think  it  was  a  concern,  but  I  think  now  that  that  concern 
is  gone,  they  still  have  a  concern  about  being  investigated  and 
prosecuted. 

Mr.  Burr.  Thank  you.  I  am  going  to  turn  the  Chair  back  over 
to  our  chairman. 

Mr.  Barton.  The  gentleman's  time  has  over-expired  actually. 

We  will  now  recognize  the  gentleman  from  Pennsylvania,  Mr. 
Klink. 

Mr.  Klink.  Thank  you  very  much,  Mr.  Chairman.  I  will  try  to 
cover  some  territory,  so  if  you  gentleman  can  be  as  succinct  with 
your  answers,  I  would  appreciate  it.  Mr.  Boulter,  as  a  former  mem- 
ber, you  understand  this. 

Can  you  tell  me,  Mr.  Boulter,  this  10  percent  figure  in  waste, 
fraud  and  abuse,  nobody  seems  to  be  giving  much  dispute  to  that 
figure,  but  let's  take  another  look. 

I  would  imagine  that  at  the  United  Senior  Association  you  are 
very  interested  in  Medicare  and  Social  Security  and  other  issues. 

What  is  the  administrative  cost  of  Medicare  compared  to  the  pri- 
vate health  care  plans? 

Mr.  Boulter.  On  average,  I  think  it  is  slightly  higher  but  not 
significantly. 

Mr.  Klink.  That  is  incorrect,  Mr.  Boulter.  If  you  would  study  the 
Medicare  plan  you  would  know — in  fact,  it  came  up  when  we  were 
trying  to  do  health  care  reform  last  year — that  Medicare's  adminis- 
trative cost  in  1991,  the  last  year  that  we  have  statistics  available, 
was  about  2.1  percent.  Private  health  care  on  average  is  16.8  per- 
cent, quite  a  bit  higher. 

So  I  would  wonder  if  you  are  as  concerned  about  waste,  fraud 
and  abuse,  are  you  not  also  just  as  concerned  with  over  14  percent 
more  administrative  costs,  and  the  money  that  could  be  saved  in 
health  care  premium  charges  to  those  people  who  pay  their  dues 
to  United  Senior  Citizens. 

Mr.  Boulter.  We  would  be  concerned  with  it,  but  the  hearing  is 
on  Medicare  waste,  fraud  and  abuse,  and  we  would  like  to  end  all 
waste  fraud  and  abuse  and  work  with  you  any  way  that  we  could. 

Mr.  Klink.  I  have  been  reading  your  papers  on  reforming  Medi- 
care. 

Mr.  Boulter.  Good. 
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Mr.  Klink.  I  guess  it  is  good  because  I  like  to  know  as  much  as 
I  can  coming  into  these  hearings.  As  a  old  country  boy  from  South- 
western Pennsylvania,  that's  the  only  way  I  get  any  knowledge  any 
more. 

You  say  here  in  your  outline  for  medical  care  reform,  you  have 
the  following  position:  give  control  over  Medicare  funds  to  the  el- 
derly and  provide  health  insurance  vouchers  for  the  poor  and  elder- 
ly. 

I  want  to  know  what  research  you  have  done  that  makes  you  be- 
lieve that  a  voucher  approach — and  a  voucher  approach  seems  to 
be  the  inevitable  direction  that  you  are  going.  So  what  research 
have  you  done  that  makes  you  think  that  this  voucher  system  is 
going  to  be  significantly  better  than  what  we  have  now? 

Mr.  Boulter.  It  doesn't  have  to  be  a  voucher  system,  but  any 
system  that  basically  puts  the  money  that  a  Medicare  beneficiary 
is  now  spending  on  health  insurance  into  that  person's  own  hands, 
we  believe,  will  make  that  person  act  more  responsibly,  act  more 
like  a  consumer,  negotiate  with  the  doctor,  be  careful  about  what 
services  that  person  has,  and  then,  furthermore,  we  think  that  it 
has  the  very  important  additional  benefit  of  bringing  competition 
to  the  system. 

Mr.  Klink.  If  you  will  excuse  me  a  second.  You  say  specifically 
provide  health  insurance  vouchers  for  the  poor  and  elderly. 

What  I  would  like  to  know  is,  has  your  organization  assured  it- 
self that  all  these  older  people  that  are  sending  checks  to  your  or- 
ganization helping  to  support  U.S.A.  understand  the  possible  rami- 
fications of  a  vouchered  system?  Do  they  understand  that? 

I've  just  given  you  the  administrative  cost  of  the  private  versus 
the  Medicare.  Quite  a  bit  of  difference. 

Mr.  Boulter.  I'm  trying  to  answer  your  question.  First  of  all,  in 
United  Seniors  Association  we  did  a  poll  among  not  our  members 
but  just  a  national  poll  conducted  by  Tony  Fabrizio  and  we  found 
out,  first  of  all,  that  people  don't  know  that  there  is  a  problem  with 
Medicare.  This  was  about  a  month  ago.  So  the  first  tning  that  we 
are  trying  to  do  is  alert  people  that  the  Medicare  trust  fund  is 
broke. 

Second,  though,  we  are  informing  our  members  and  letting  them 
inform  us  on  what  sort  of  solution  that  they  would  like  to  have.  It 
has  always  been  our  position  that  Medicare  does  have  to  be  re- 
structured, that  you  can't  just  keep  reducing  benefits  and  keep  up- 
ping  premiums  and  raising  the  payroll  tax  and  apply  band-aid  ap- 
proaches; that  it  does  have  to  be  restructured. 

We  don't  claim  that  this  is  the  perfect  plan,  but  it  is  the  best 
plan  that  we've  seen,  and  really  what  it  involves  is  giving  control 
of  the  funds  back  to  the  elderly  and  restructuring  benefit  packages. 

Mr.  Klink.  Mr.  Boulter,  in  essence  what  you  are  saying  is  you 
want  financial  accountability  from  the  system? 

Mr.  Boulter.  That  is  one  thing  we  are  saying. 

Mr.  Klink.  I  was  just  looking  at  an  article  in  the  May  6,  1995 
National  Journal,  and  it  tells  us  a  little  bit  about  your  organiza- 
tion. It  says  you  have  a  staff  of  eight  people,  that  you've  raised  $5 
million  in  1993  from  400,000  dues-paying  members  and  several 
hundred  thousand  other  supporters,  and  you  ran  a  deficit  of 
$750,000  that  year. 
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Is  that  the  kind  of  financial  responsibility  you  would  like  to  see 
from  the  Medicare  system? 

Mr.  Boulter.  What  that  report  didn't  show  is  that  deficit  has 
been  cut  in  half.  The  problem  is,  Mr.  Klink,  if  you  want  to  get  off 
the  subject  of  the  hearing  today  and  try  to  find  out  something 
about  United  Senior  Association,  let  me  tell  you  something  about 
it  

Mr.  Barton.  The  gentleman's  time  has  expired.  You  can  have 
this  conversation  in  Mr.  Klink's  office.  I  am  sure  he  will  be  willing 
to  do  that.  You  can  just  answer  the  question. 

Mr.  Klink.  Mr.  Chairman,  I  would  just  like  to  know  the  credibil- 
ity of  the  witnesses  that  are  testifying  before  us,  depending  upon 
how  seriously  we  take  that  testimony. 

Mr.  Barton.  Mr.  Boulter  is  a  former  Member  of  Congress,  and 
coming  from  the  great  State  of  Texas;  by  definition  he  has  credibil- 
ity. 

We  will  continue  this  at  a  later  date.  We  might  also  stipulate  for 
the  record  it  is  definitionally  impossible  for  someone  north  of  the 
Mason-Dixon  line  to  out-country  somebody  from  south  of  the 
Mason-Dixon  line.  And  we  don't  want  to  start  down  that  trail. 

The  gentleman  from  Oklahoma  is  recognized. 

Mr.  COBLUN.  Therefore,  I'm  qualified,  being  south  of  the  Mason- 
Dixon  line  if  it  goes  that  far  west. 

Mr.  Nahra,  you  said  that  you  could  not  give  us  any  information, 
that  there  is  a  different  percentage  in  terms  of  fraud  and  abuse  in 
the  different  levels  of  providers,  but  is  it  not  true,  in  some  of  the 
more  recent  provider-encouraged  programs,  that  Medicare  has 
added  that  we  are  seeing  a  significant  portion  of  abuse? 

For  example,  compared  to  hospitals  that  have  been  under  DRG's, 
been  under  peer  review,  been  under  all  these  things,  if  you  com- 
pare durable  medical  equipment  or  skilled  nursing  facilities  in 
nursing  homes  or  home  health  care  or  sub-specialists  in  terms  of 
physicians,  is  it  not  true  that  there  is  a  higher  percentage  of  abuse 
in  those  areas  versus  those  that  have  been  under  these  require- 
ments? 

Mr.  Nahra.  I  think  anecdotally  you  are  probably  right,  but  there 
aren't  numbers  is  my  own  point.  I  haven't  seen  them.  Similarly, 
there  have  been  a  number  of  very  prominent  hospital  cases  re- 
cently. The  National  Medical  Enterprises  case  that  I  mentioned 
was  a  chain  of  psychiatric  hospitals  that  were  very  highly  regu- 
lated but  were  still  able  to  commit  that  fraud. 

I  think  it  just  varies  over  time.  It  depends  on  the  people  that  are 
in  the  businesses.  I  think  it  would  be  very  useful  to  have  those 
numbers,  but  I  am  just  not  aware  that  they  exist  at  this  point. 

Mr.  COBURN.  I  would  just  like  to  address  a  couple  of  things.  The 
2.1  percent  management  fee  for  Medicare  is  a  false  number  be- 
cause if  you  consider,  for  HCFA,  all  the  costs  that  they  implore 
onto  the  private  sector  in  terms  of  providing  their  service  and  you 
exclude  any  opposition  or  opportunity  for  profit  for  a  private  insur- 
ance business,  insurance  firms  wouldn't  be  in  the  business  if  they 
weren't  seeking  a  profit 

If  you  exclude  that,  then  HFCA,  in  fact,  is  much  less  efficient 
than  most  because  most  of  us  are  doing  the  work  for  HFCA  and 


58 


HFCA  is  not  doing  the  work  for  itself  in  terms  of  managing  Medi- 
care. 

Mr.  Boulter,  what  do  you  think  is  going  to  happen  if,  in  fact,  we 
would  encourage  people  to  question  their  bills  and  give  them  a  10 
percent.  What  is  going  to  happen  to  HCFA  and  the  payers  when  i 
we  start  that? 

Mr.  Boulter.  Fm  not  yet  on  Medicare,  but  in  my  family  we've 
had  some  real  health  problems  that  involve  real  significant  bills. 
Everything  is  working  out  okay. 

The  fact  is  that  we  get  the  bills,  and  it  is  primarily  insured  so 
it  is  third-party  payment  and  first  dollar  coverage,  but  we  still  look 
at  the  bills  and  there  are  some  that  we've  noticed  are  mistaken  and 
overbilled,  and  we  are  pointing  those  out. 

I  think  it  is  good  to  stay  involved  as  a  consumer,  so  I  think  that 
any  encouragement  that  we  can  give  to  Medicare  beneficiaries  to 
look  at  their  bill  is  going  to  have  a  salutary  effect;  it  is  going  to 
have  one  on  HCFA  and  it  is  certainly  going  to  have  one  on  the  pro- 
viders itself  and  the  payers.  It  is  going  to  help  the  system. 

Mr.  COBURN.  Would  you  agree  that  oftentimes — and  maybe  you 
are  not  the  appropriate  person,  so  somebody  else  may  answer 
this— that  right  now  many  seniors  are  encouraged  not  to  look* 'at 
their  bills  by  the  system,  how  it  is  set  up?  As  a  matter  of  fact, 
those  systems  that  have  no  co-pay,  that  are  presently  available? 

Mr.  Boulter.  Yes.  There  is  just  not  the  incentive  to  look  at  it. 
I  mean,  I've  been  told  this  myself:  why  bother  correcting  a  mistake 
that  is  not  your  money  anyway;  the  paperwork  is  going  to  outweigh 
the  benefit  of  correcting  the  mistake. 

So  there  are  disincentives,  and  what  we  need  are  incentives  to 
make  people  responsible  for  their  own. 

Mr.  COBURN.  And,  in  fact,  many  of  those  firms  that  are  per- 
petrating a  large  portion  of  the  fraud  and  abuse  are  the  very  firms 
that  will  not  give  senior  citizens  a  copy  of  their  bill.  They  have  to 
then  write  to  the  payer  to  get  a  copy,  which  is  the  first  symptom 
of  fraud. 

Mr.  Boulter.  I  don't  know  what  percentage  it  is,  but  there  are 
way  too  many  Medicare  beneficiaries  that  do  make  you  get  copies 
of  their  bills. 

Mr.  COBURN.  Mr.  Whitley,  let  me  just  ask  one  question  before  my 
time  runs  out.  If  you  were  to  design  the  ideal  system — assuming 
we  have  $100  billion  in  this  country  each  year  in  fraud  and 
abuse — if  somebody  said  we  are  going  to  give  you  carte  blanche. 
Design  a  system  that  will  attack  this  sufficiently,  reward — I'm  talk- 
ing any  way  you  want  to  do  it.  How  would  you  go  about  it?  Forget- 
ting what  we've  got  now.  What  we  have  now  has  obviously  not 
worked,  and  what  the  Government  does  is  about  a  third  as  efficient 
as  what  the  private  industry  does  in  terms  of  recouping  dollars. 
What  would  you  do? 

Mr.  Whitley.  Well,  give  me  a  couple  of  days  to  answer  that 
question  because  I  think  that's  a  great  question  and  what  this 
hearing  is  all  about. 

I  think  one  of  the  things  I  would  recommend  is  an  emphasis  on 
self-policing  and  encouragement  of  the  voluntary  disclosure  pro- 
gram that  is  being  pushed  by  industry  in  this  area. 
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I  think  that,  as  we  have  heard,  90  percent  of  the  industry  is  le- 
gitimate; 10  percent  is  not.  We  have  to  knock  that  10  percent  down 
to  as  low  as  possible. 

There  is  more  that  I  could  add  to  your  question,  but  I  see  my  

Mr.  COBURN.  One  small  follow-up,  if  I  may,  Mr.  Chairman? 

Mr.  Barton.  If  it's  really  small. 

Mr.  COBURN.  It  is  short.  Is  the  present  bureaucracy  we  have  not 
capable  of  solving  this  problem? 

Mr.  Whitley.  In  terms  of  enforcing  the  laws?  I  think  that  the 
enforcement  mechanism  that  we  have  could  be  improved.  It  is  all 
in  my  formal  testimony  which  gets  into  that.  More  coordination  is 
needed.  There  is  overlapping  and  redundancy  in  the  current  en- 
forcement mechanism. 

I  am  not  being  critical.  I'm  just  saying  that's  the  way  it  is. 

Mr.  Barton.  The  chairman  will  now  recognize  the  gentlelady 
from  California  for  5  minutes. 

Ms.  ESHOO.  Thank  you,  Mr.  Chaiiman,  and  thank  you  to  the  wit- 
nesses who  have  taken  the  time  and  trouble  to  be  here  today. 

I  think  that  the  points  that  I'm  gathering  that  you've  made  so 
far  are  the  following.  Obviously,  number  one,  there  is  abuse  in  the 
system.  Number  two,  that  the  figure  that  I  hear  that  is  most  com- 
monly used  is  that  it  represents  about  10  percent  of  the  spending 
which  is  a  lot  of  money  no  matter  which  way  you  look  at  it. 

Number  three,  that  90  percent — and  I  did  not  realize  this  before 
I  heard  it  today,  and  I  think  that  there  is  consensus — that  90  per- 
cent of  the  abuse  is  by  providers. 

Can  any  of  you,  and  I  appreciate  certainly  what  you  have  said 
about  what  we  can  do  within  the  system  legally,  and  look  forward 
to  even  more  recommendations,  and  I  am  going  to  take  a  look  at 
that  Senate  bill. 

From  the  three  of  you  or  maybe  just  two,  what  are  you  rec- 
ommending? Because  I  don't  think  anyone — I  mean,  you  are 
preaching  to  the  choir.  Who  is  for  waste,  fraud  and  abuse?  I  mean, 
that  is  a  no-brainer.  It  really  is  a  no-brainer.  And  I  think  that  Re- 
publicans and  Democrats  should  get  rid  of  this  notion  that  one  side 
or  the  other  is  for  it  and  the  other  side  is  against  it.  I  think  that 
is  an  insult  to  the  American  people  and  their  intelligence. 

What  is  it  that  you  are  recommending  that  you  think  can  put  a 
dent  in  this  because  what  I  would  extract  from  your  testimony  so 
far,  in  addition  to  the  points  that  I  just  outlined,  is  that  there  isn't 
a  system.  Whether  it  is  fee  for  service  and  the  Government  is  reim- 
bursing people  or  private  providers — ^because,  really,  90  percent  is 
by  providers.  That  is  private  sector;  that  is  not  public  sector.  It  is 
the  public  sector  that  is  being  ripped  off,  and  seniors  get  less  in 
terms  of  health  care  because  it's  subtracting  these  dollars  out  of  it. 

What  can  you  recommend  to  us  that  we  can  then  look  at  to  ham- 
mer into  legislation  that  will  cut  into  this  90  percent  abuse  by  pro- 
viders? That's  what  I  want  to  hear. 

Mr.  Nahra.  Let  me  address  a  couple  of  items  there.  First  of  all, 
the  goal  obviously  is  to  eliminate  this  kind  of  fraud.  I  don't  think 
there  is  going  to  be  any  kind  of  steps  that  is  going  to  eliminate  it. 

Ms.  EsHOO.  But  to  put  a  real  dent  in  it. 

Mr.  Nahra.  Exactly.  I  think  your  goal  is  just  to  improve  the  abil- 
ity to  fight  fraud.  I  think  coordination  is  a  very  important  part  of 
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that.  There  are  large  numbers  of  law  enforcement  agencies  that  are 
involved  in  this  problem,  and  more  importantly,  to  make  health 
care  fraud  different  from  a  lot  of  other  crime  problems,  there  is  a 
private  sector  prosecutive  agency  or  investigative  agency,  which  are 
the  private  insurers. 

I  would  like  to  see  it  improve  the  ability  of  the  insurers  to  work 
together  and  to  work  with  law  enforcement  to  fight  these  frauds. 

Ms.  EsHOO.  Do  you  see  it  more  as  a  law  enforcement  issue  and 
not  some  steps  that  can  be  taken  from  within  to  challenge  what 
goes  on  systemically? 

Mr.  Nahra.  Sure. 

Ms.  EsHOO.  Because  it  is  in  the  private  sector.  I  think  we  need 
to  turn  this  thing  around,  and  using  the  numbers  that  you  are  pro- 
viding us  with  that,  again,  if  90  percent  of  the  abuse  is  being  in- 
flicted upon  this  system,  that  is  private  sector  ripping  off  the  public 
sector.  The  public  sector  is  not  the  one  that  is  inflicting  the  abuse. 

So  are  there  systemic  changes  that  can  be  made  by  the  public 
sector  to  save  these  dollars? 

Mr.  Nahra.  Sure.  I  guess  I  probably  wasn't  clear  on  what  I 
meant  by  the  private  sector.  There  are  two  aspects  to  the  private 
sector.  One  is  the  providers,  but  when  I  talk  about  the  private  sec- 
tor, it  is  the  insurers  that  are  paying  the  claims,  the  third-party 
payers  who  are  getting  the  claims  in  and  can  do  investigations. 

My  organization  is  made  up  largely  of  those  private-sector  enti- 
ties. Improving  their  ability  to  work  together  with  the  public  sector, 
law  enforcement  people  and  among  themselves  will  be  a  way  of,  I 
think,  really  making  a  dent  in  this  because  it  is  so  hard  to  spot 
these  kind  of  claims  when  you  look  at  them  one  by  one.  You  really 
need  to  look  at  them  across  the  board. 

For  example,  in  some  of  the  psychiatric  cases,  you've  had  in- 
stances where  people  have  been  billing  for  an  hour  of  service,  and 
they  would  submit  an  hour  bill  to  one  company  and  an  hour  to  the 
next  company. 

It  is  only  when  you  compile  the  bills  to  who  they  billed  to  every- 
one that  you  see  they  billed  for  36  hours  in  a  day.  You  can't  tell 
that  by  looking  at  one  claim. 

So  I  think  improving  the  ability  of  the  public  payers  and  the  pri- 
vate payers  to  work  together  is  a  very  important  part. 

Mr.  Barton.  Will  the  gentlelady  yield  on  that? 

Ms.  ESHOO.  Well,  I  want  to  continue  my  line  of  questioning  and 
then,  if  I  have  time  left  over,  I'll  yield  it  back  to  you. 

Mr.  Barton.  I  will  give  the  gentlelady  time. 

Ms.  ESHOO.  All  right. 

Mr.  Barton.  Why  can't  you  have  computer  systems  on  point  that 
compare  the  recipients?  If  the  psychiatrist  bills  36  hours  in  a  day, 
why  isn't  there  a  mechanism  that  checks  who  is  going  to  receive 
it?  That,  to  me,  doesn't  appear  to  be  rocket  science. 

Mr.  Nahra.  The  problem  is  that  you've  got  hundreds  of  private 
payers,  for  example,  who  are  all  independent  entities  competing 
against  each  other,  and  there  is  no  mechanism  for  them  to  basi- 
cally get  together  and  set  up  a  joint  industry  database  to  process 
those  kinds  of  claims. 

I  think  there  are  some  opportunities  in  that  area  with  the  move- 
ment toward  electronic  claims  payment  that  there  will  be  spots  in 
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the  system  where  large  volumes  of  claims  will  be  going  through  a 
central  computer  system.  I  think,  legislatively,  you  may  need  to  au- 
thorize companies  to  do  that. 

Mr.  Barton.  But  you  can  aggregate  the  individuals  or  organiza- 
tions that  receive  payments  in  a  given  time  period? 

When  I  was  plant  manager  I  did  that  and  this  was  10  years  ago. 

I  am  going  to  yield  back  additional  time. 

Ms.  ESHOO.  He  wants  to  answer  that. 

Mr.  Nahra.  I  was  going  to  say  that  the  difference  here  is — a 
company,  let's  say  Traveler's,  is  a  private  carrier.  They  can  do  that 
within  the  Traveler's  system,  but  they  can't  integrate  with  Pruden- 
tial or  Aetna. 

Mr.  Barton.  But  they  are  not  doing  it  today  with  the  Traveler's 
system  apparently. 
Mr.  Nahra.  I  don't  think  that  is  correct,  sir. 
Mr.  Barton.  I  think  that  is  correct. 

Mr.  Nahra.  Well,  no.  They're  doing  it  within  their  own  sys- 
tem  

Mr.  Barton.  I  think  we  are  going  to  have  people  in  the  next 
panel  to  testify  to  that. 

Mr.  Nahra.  What  you  don't  do,  as  I  said.  Traveler's  is  going  to 
get  one  of  those  bills  for  an  hour,  Aetna  is  going  to  get  the  bill  for 
an  hour  and  Prudential  is  going  to  get  the  bill  for  an  hour. 

If  Traveler's  can  spot  that  within  the  claims  that  it  gets  in  its 
own  system,  its  patients,  then  it  is  going  to  spot  that.  They  have 
sophisticated  computer  programs  to  do  that. 

You  have  to  have  the  industry-wide  data  sharing  in  order  to  get 
that.  Each  hospital  is  submitting  bills  to  dozens  or  hundreds  of  sep- 
arate payers  who  all  have  their  own  system.  Some  companies  are 
better  at  doing  it  themselves,  but  none  of  them  can  do  it  across  the 
other  companies. 

Mr.  Barton.  Ultimately,  they  all  go  to  the  U.S.  Treasury.  There 
is  someplace  in  the  system  you  can  aggregate  this. 

Mr.  Nahra.  That  is  true  on  the  Medicare  claims,  but  not  the  pri- 
vate sector  claims  which  are  about  60  percent  of  the  overall  claims 
dollars. 

Mr.  Barton.  I  took  about  3  minutes  of  the  gentlelad/s  time. 
Ms.  Eshoo.  Thank  you,  Mr.  Chairman. 

Mr.  Boulter,  in  the  research  that  your  organization  has  done, 
have  you  been  able  to  produce  anything  that  would  demonstrate  to 
us  that  one  system  versus  another  can  produce  less  fraud  or  abuse, 
and  can  you  give  that  to  us,  cite  that  for  us? 

I  like  your  little  suggestion  about  incenting  people,  but  I  have  to 
tell  you  my  parents  at  80  and  9OV2  don't  need  to  be  incented  to 
take  a  look  at  their  bill.  What  theVre  worried  about  is  as  they  get 
older  and  are  far  more  vulnerable  to  their  bodies  falling  apart, 
most  frankly,  they're  worried  about  how  that  is  going  to  be  covered. 

But  any  suggestions  that  are  going  to  help  us  save  I'm  for,  but 
I  don't  think  that  they  can  be  or  should  be  overblown.  I  don't  think 
that  is  what's  going  to  save  our  system. 

Mr.  Boulter.  I  agree. 

Ms.  Eshoo.  We  have  a  population  that  is  getting  older.  We  have 
more  coming  into  the  system  that  have  these  demands.  You  know 
that  as  well  as  I  do.  We've  made  progress  because  people  are  living 
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longer.  The  problem  with  that  is  that  it  costs  more  to  take  care  of 
ourselves  the  older  we  get  because  we  start  falling  apart.  Have 
your  researchers  been  able  to- — 

Mr.  Boulter.  A  lot  of  research  is  deductive  in  nature.  A  lot  of 
it  is  based  upon  the  testimonies  and  studies  economists  have  done 
about  what  really  works  in  real  life  and  what  doesn't. 

Ms.  ESHOO.  So  you  don't  have  anything  to  demonstrate? 

Mr.  Boulter.  I  think  it  is  demonstrable.  I  don't  have  anything 
here  with  me  today,  but  I  think  it  is  quite  demonstrable  that  if  you 
put  health  care  dollars  into  your  parents'  hands,  that  it  is  human 
nature  that  they  will  watch  the  way  that  is  spent  more  than  if  it 
is  not  in  their  hands. 

Ms.  EsHOO.  See,  my  parents  already  believe  they  need  to  watch 
because  they  are  putting  money  in.  It  is  coming  out  of  their  social 
security  check,  so  they  are  very  watchful  and  mindful  of  what  they 
are  paying  and  what  they  are  getting  back  for  it. 

Mr.  Boulter.  I  know  they  are. 

Ms.  ESHOO.  I  don't  think  seniors  are  stupid. 

Mr.  Boulter.  I  know  they  aren't,  but  they  don't  have  the  incen- 
tive to  do  that. 

Ms.  EsHOO.  That's  true.  We  need  to  incent  them  more,  but  I  am 
sa3dng  that  they  are  not  without  incentive  right  now.  I  think  that's 
a  misnomer. 

What  I  want  to  know  is,  does  your  organization  have  anything 
in  terms  of  its  research?  Because  you  seem  to,  at  least  from  your 
testimony  that  I  read,  believe  that  there  is  one  system  that  can 
bring  about  more  savings  relative  to  waste,  fraud  and  abuse  than 
another,  and  I'm  asking  you  if  you  have  any  research  that  under- 
scores that  you  can  give  to  us. 

Mr.  Boulter.  We  do  have  a  lot  of  research.  A  lot  of  it  is  from 
the  National  Center  of  Policy  Analysis,  a  lot  of  it  is  from  the  CATO 
Institute.  We  are  not  a  think  tank.  We  are  a  grassroots  organiza- 
tion that  tries  to  affect  policy  on  Capitol  Hill. 

Ms.  ESHOO.  I  appreciate  that.  I  just  wanted  to  know  if  you  used 
it,  I  wanted  to  know  if  you  had  it. 

Thank  you. 

Mr.  Barton.  The  gentlelady's  time  is  expired. 
Ms.  ESHOO.  Thank  you,  Mr.  Chairman.  Thank  you  again  to  the 
panelists. 

Mr.  Barton.  We  are  going  to  recognize  Dr.  Ganske.  At  the  con- 
clusion of  this,  we  will  briefly  suspend  for  the  vote  and  then  we  will 
bring  the  next  panel  on.  It  is  now  12:10.  Hopefully,  we  can  go  vote 
and  be  back  here  by  12:30.  We  are  going  to  recognize  Dr.  Ganske 
for  5  minutes  of  questions. 

Mr.  Ganske.  Mr.  Nahra,  I'm  interested  in  some  questions  about 
the  electronic  billing  because  I  think  it  demonstrates  a  broader 
area  of  potential  conflict  between  efficiency  and  oversight.  The 
more  efficient  you  get,  the  less  hands-on  control  you  have. 

The  way  that  billing  has  been  done  frequently  in  the  past  is  that 
one  fills  out  a  billing  form,  has  the  CPT  codes,  has  the  description 
of  the  services,  and  it  is  signed  by  the  physician  and  mailed  in. 

There  is  a  degree  of  responsibility  inherent  in  that  process,  and 
in  your  written  testimony  you've  talked  about  how  the  electronic 
billing  systems  that  we  are  looking  at  for  increased  efficiency  may 
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have  some  inherent  problems  in  combating  the  fraud  and  the  waste 
and  the  abuse  that  we  are  talking  about  in  this  hearing. 

Would  you  care  to  go  over,  just  very  quickly,  a  few  suggestions 
that  you  might  have  as  we  move  to  more  efficient  electronic  billing 
systems  to  make  sure  that  we  don't  facilitate  false  claims  submis- 
sions. 

Mr.  Nahra.  Sure.  Let  me  just  quickly  add  that  attached  to  my 
formal  testimony  is  a  task  force  report  on  managed  care  fraud. 

Our  organization  is  in  the  final  processes  of  doing  a  similar  re- 
port on  electronic  data  interchange.  We  would  be  happy  to  share 
that  with  your  office  when  that  is  completed  in  the  next  few  weeks. 

Let  me  address  a  couple  of  things.  I  think  that  EDI  has  been  de- 
veloped by  people  designing  the  health  care  system  solely  for  its  ef- 
ficiency purposes.  I  think  that  the  fraud  concerns  have  not  been  at 
a  high  enough  level. 

There  is  a  tremendous  opportunity  to  commit  fraud  in  an  elec- 
tronic environment.  I  think  there  is  also  a  tremendous  opportunity 
to  detect  it  because  you  do  have  centralized  points  at  which  the 
claims  are  coming  in.  I  think  if  you  have  detection  mechanisms  put 
in  at  those  central  collection  points,  you  may  have  a  nice  oppor- 
tunity. 

I  think  it  is  going  to  be  up  to  the  system  designers  who  need  to 
be  taught  by  the  fraud  people  how  to  design  a  system  that  will  pre- 
vent fraud.  There  are  ways  of  tracing  what  are  called  electronic  fin- 
gerprints which  are  similar  to  a  signature. 

You  can  show  where  the  claim  initiated,  even  if  it  has  gone 
through  several  permutations.  I  think  it  is  going  to  be  important 
to  make  sure  those  kinds  of  mechanisms  are  in  place. 

It  may  slow  down  the  claims  slightly,  but  I  think  if  we  are  look- 
ing for  maximum  efficiency,  you  are  not  going  to  have  fraud  con- 
cerns, but  allowing  maximum  efficiency  is  going  to  be  the  biggest 
opportunity  to  commit  the  fraud. 

I  think  there  are  number  of  ways  to  replicate  the  kind  of  checks 
that  you  have  in  a  paper  system,  and  it  takes  some  thinking  about 
it. 

Mr.  Ganske.  I  think  that  we  need  to  look  at  billing  for  the  rou- 
tine office  visit  billing  where  millions  of  charges  are  submitted  ver- 
sus some  bigger  ticket  items  where  traditionally  in  the  past  the  dif- 
ference of  one  number  in  a  CPT  code  can  mean  a  difference  of  thou- 
sands of  dollars.  Usually  for  the  higher  ticket  items,  at  least  in  my 
practice,  we  sent  in  an  operative  note  in  additional  to  the  code. 
Then  that  could  be  verified  against  an  anesthesia  record  or  other 
records. 

Would  you  recommend  that  we  continue  to  try  to  target  certain 
types  of  CPT  codes  for  routine  electronic  billing,  but  maybe  have 
some  leeway  in  the  system  for  some  of  the  bigger  ticket  procedure 
items? 

Mr.  Nahra.  I  think  that  is  definitely  a  possible  way  to  go,  but 
let  me  also  caution.  For  example,  the  National  Health  Labs  case 
that  has  been  alluded  to  was  the  simplest  of  tests.  It  is  the  basic 
blood  test  that  is  run  every  time  you  go  into  the  doctor. 

Mr.  Ganske.  Right. 
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Mr.  Nahra.  All  they  did  was  add  a  test  to  that.  It  ended  up  being 
about  $20  a  test,  and  to  the  individual  patient  it  didn^t  matter,  but 
it  totaled  hundreds  of  millions  of  dollars  to  the  Federal  system. 

So  I  think  anytime  you  put  in  a  test  to  target  particular  activi- 
ties, you  are  going  to  find  problems  there  and  you  are  going  to  be 
better  at  fighting  it.  It  just  opens  up  other  avenues  for  people  to 
shift  their  attention. 

I  think  historically,  the  law  enforcement  community,  not  surpris- 
ingly, have  been  somewhat  behind  the  people  who  are  trying  to 
commit  the  fraud. 

What  we  are  looking  at  as  the  systems  change  is  just  an  aware- 
ness that  there  is  going  to  be  fraud  and  aggressive  attention  to 
analyzing  how  best  to  fight  it  and  where  the  weak  points  are. 

Mr.  Ganske.  Mr.  Whitley,  one  area  of  potential  abuse,  at  least 
on  the  managed  care  side,  is  the  issue  of  connecting  the  capitation 
to  decreased  utilization  and  therefore  increasing  profits.  Just  as 
there  is  a  tendency  toward  over-utilization  in  fee-for-service,  there 
is  an  incentive  for  under-utilization  in  managed  care. 

As  a  lawyer,  are  you  concerned  that  there  may  be  problems  with 
hold-harmless  clauses  when  we  are  starting  to  look  at  assigning  is- 
sues of  fraud?  As  you  may  know,  many  providers  have  to  sign  con- 
tracts with  their  HMO's  that  if  there  is  a  problem  with  subsequent 
care  that  they  must  hold  the  HMO  harmless.  Is  this  something  we 
should  be  looking  to  also  in  terms  of  this  area  of  abuse? 

Mr.  Whitley.  Again,  this  is  an  area  that  I  haven't  given  much 
thought  to.  On  the  spur  of  the  moment  it  seems  to  me  that  when 
you  have  a  capitation  system,  you  do  have  a  concern  about,  is  the 
physician  going  to  give  enough  care  to  the  patient? 

I  think  on  the  other  hand,  though,  there  is  sufficient  incentives 
perhaps  in  our  system  already,  unless  there  is  going  to  be  massive 
malpractice  reform  this  year  on  the  part  of  physicians,  to  involve 
themselves  in  providing  more  than  adequate  care. 

Sometimes  we  have  a  system  now  that  suggests  that  every  test 
be  performed  under  the  fee  system.  So  I  guess  it  is  a  balancing 
issue  and  one  where  I  haven't  really  examined  the  hold-harmless 
issue,  but  I  do  think  that  there  are  sufficient  incentives,  perhaps, 
in  the  current  system  where  there  wouldn't  be  a  problem  with  capi- 
tation. 

Mr.  Ganske.  I  have  to  go  vote.  Gentleman,  thank  you  very  much. 
Mr.  Barton.  And  we  are  in  recess  until  12:30  p.m. 
[Brief  recess.] 

Mr.  Barton.  If  the  committee  could  come  back  to  order.  I  apolo- 
gize for  being  about  4  minutes  late.  I  promised  to  be  back  by  12:30 
and  I  got  waylaid  in  the  hall. 

We  would  like  to  welcome  our  second  panel  for  this  hearing.  We 
have  Mr.  Michael  Mangano,  who  is  the  Principal  Deputy  Inspector 
General,  U.S.  Department  of  Health  and  Human  Services.  We  have 
Ms.  Sarah  Jagger  who  is  the  Director  of  Health  Financing  and  Pol- 
icy Issues,  Health,  Education  and  Human  Services  Division  of  the 
General  Accounting  Office.  And  we  have  Mr.  Tom  Kubic,  an  agent. 
Federal  Bureau  of  Investigation. 

We  welcome  you,  gentlemen  and  lady.  Again,  we  apologize  for 
you  having  to  wait  all  morning.  This  is  an  important  issue,  how- 
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ever.  We  will  recognize  Mr.  Mangano  and  then  go  right  down  the 
line. 

If  each  of  you  could  try  to  condense  your  opening  statement  in 
5  minutes  and  then  your  entire  written  statement  will  be  a  part 
of  the  record. 

STATEMENTS  OF  MICHAEL  F.  MANGANO,  PRINCIPAL  DEPUTY 
INSPECTOR  GENERAL,  DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES;  SARAH  F.  JAGGAR,  DIRECTOR,  HEALTH 
FINANCING  AND  POLICY  ISSUES,  HEALTH,  EDUCATION,  AND 
HUMAN  SERVICES  DIVISION,  GENERAL  ACCOUNTING  OF- 
FICE; AND  THOMAS  T.  KUBIC,  CHIEF,  FINANCIAL  CRIMES 
SECTION,  FEDERAL  BUREAU  OF  INVESTIGATION 

Mr.  Mangano.  Thank  you  very  much,  Mr.  Chairman.  It  is  a 
pleasure  to  testify  before  you  here  this  afternoon  on  the  important 
problem  of  Medicare  fraud,  waste  and  abuse. 

With  Federal  outlays  expected  to  be  $177  billion  this  year  and 
36  million  beneficiaries,  it  is  not  hard  to  understand  why  we  pay 
so  much  attention  to  this  program. 

I  would  like  to  center  on  three  of  the  most  troublesome  areas 
that  we  are  facing  today,  namely,  home  health  care  services,  nurs- 
ing homes,  and  durable  medical  equipment. 

Let  me  begin  with  home  health  services.  We've  seen  a  skyrocket- 
ing of  costs  in  this  particular  area  of  the  last  several  years.  In 
1990,  Medicare  paid  about  $3.3  billion  dollars  for  home  health  care 
services. 

This  year  we  expect  that  number  to  increase  to  about  $14.5  bil- 
lion, or  four-fold  growth,  and  a  72  percent  increase  in  the  number 
of  beneficiaries  to  about  $3.3  million  this  year. 

Let  me  focus  on  a  couple  of  examples  of  the  kinds  of  frauds  that 
we  are  finding  in  this  area.  I  find  no  better  way  of  doing  that  than 
to  give  you  a  few  illustrations.  We  just  completed  an  audit  of  St. 
John's  Home  Health  Care  Services  in  Miami  Lakes  South  Florida 
in  which  we  found  that  75  percent  of  all  the  services  rendered 
there  did  not  meet  Medicare  guidelines,  and  as  a  result,  $26  mil- 
lion was  spent  inappropriately.  Either  the  persons  were  not  home- 
bound,  services  were  not  delivered,  or  excessive  services  were  deliv- 
ered. 

Following  that  particular  audit,  we  then  expanded  the  scope  of 
that  study  to  take  a  look  at  a  random  sample  of  home  health  care 
centers  in  the  entire  State  of  Florida  and  found  about  26  percent 
of  the  claims  were  inappropriate. 

Another  area  of  fraud  in  the  home  health  care  area  has  to  do 
with  what  we  call  cost  report  fraud.  Medicare  can  pay  for  certain 
administrative  costs  to  deliver  services  to  patients  or  for  the  ad- 
ministration of  the  provider  organization. 

A  recent  audit  that  we  completed  on  ABC  Home  Health  Care  in 
Georgia  indicated  about  $14  million  in  their  most  recent  cost  report 
that  was  inappropriately  or  fraudulently  claimed. 

As  a  result  of  this  audit  and  other  work  that  we  have  been  doing, 
we  have  recommended  excluding  that  organization  from  the  pro- 
gram for  7  years. 

Some  of  the  examples  of  things  that  they  were  claiming  on  their 
cost  reports  for  Medicare  reimbursement  included  utility  services 


66 


and  maid  services  for  a  luxury  condominium,  $84,000  in  gourmet 
popcorn,  alcoholic  beverages,  lobbying  expenses  and  the  like.  So  we 
find  significant  problems  in  those  areas. 

Turning  now  to  nursing  homes,  we  find  two  very  important  prob- 
lems. One  of  them  is  in  cost  shifting.  A  second  very  related  proTblem 
is  unnecessary  and  excessive  service.  Let  me  explain  that  very 
briefly. 

Medicare  Part  A  pays  for  about  100  days  of  stay  in  a  skilled 
nursing  facility.  Under  Medicare  Part  A  are  included  all  of  the 
kinds  of  things  that  a  reasonable  person  would  think  that  a  nurs- 
ing home  ought  to  provide:  room,  board,  nursing  home  care  and 
other  kinds  of  supplies  and  services. 

What  we  are  finding  more  and  more  is  that  providers  are  individ- 
ually billing  Medicare  Part  B  for  things  like  rehabilitation  services, 
medical  supplies,  dressings,  bandages,  et  cetera. 

An  area  which  relates  very,  very  closely  to  this  is  in  durable 
medical  equipment.  This  is  an  area  that  we've  been  devoting  sig- 
nificant attention  to  recently.  In  the  last  4  years  we've  had  about 
131  successful  prosecutions  of  durable  medical  equipment  suppli- 
ers. 

The  emerging  part  of  this  market  is  direct  billing  for  patients 
that  are  located  in  nursing  homes.  One  of  the  areas  that  I  want 
to  bring  to  your  attention  is  incontinence  supplies.  Incontinence 
supplies  are  provided  for  persons  who  have  bowel  and  bladder 
problems. 

The  Medicare  expenditures  for  incontinence  supplies  tripled  in  3 
years,  up  to  $230  million  in  1993,  despite  the  drop  in  the  number 
of  beneficiaries.  That  is  kind  of  paradoxical. 

Let  me  give  you  one  example  of  why  this  problem  may  exist.  A 
number  of  Medicare  durable  medical  equipment  providers  have 
been  billing  Medicare  for  what  is  called  a  female  urinary  pouch  col- 
lection device  for  incontinence. 

In  1990,  Medicare  virtually  had  no  billings  for  this  particular 
item.  In  1993,  this  item  was  up  to  $15  million.  Let  me  explain  why 
I  think  that  has  occurred.  Instead  of  providing  this  particular  de- 
vice, the  providers  were  providing  a  common,  ordinary  adult  dia- 
per. 

The  female  urinary  collection  pouch  is  $7.38  billed  to  Medicare. 
The  diaper  that  was  supplied  cost  only  33  cents.  That  adds  up. 

We  believe  about  one-half  of  the  billings  of  the  incontinence  sup- 
plies were  fraudulent. 

Let  me  close,  as  I  see  my  time  is  out,  and  say  that  today  the 
Medicare  fraud  environment  has  changed  over  the  years  from  being 
simple  false  billings  to  larger  corporations,  more  sophisticated 
schemes  to  bilk  the  Medicare  program  out  of  its  dollars. 

I  would  be  happy  to  answer  any  of  your  questions. 

Mr.  Barton.  Thank  you,  and  there  will  be  some. 

[The  prepared  statement  of  Michael  F.  Mangano  follows:] 

Prepared  Statement  of  Michael  F.  Mangano,  Principal  Deputy  Inspector 
General,  Department  of  Health  and  Human  Services 

introduction 

Good  Morning  Mr.  Chairmen  and  members  of  the  subcommittees.  I  am  Michael 
Mangano,  Principal  Deputy  Inspector  General  of  the  U.S.  Department  of  Health  and 
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Human  Services.  Thank  you  for  giving  us  the  opportunity  to  testify  on  the  subject 
of  health  care  fraud  and  abuse  in  Medicare  and  what  can  be  done  to  address  it. 

We  very  much  appreciate  your  interest  in  the  issue  of  health  care  fraud  and 
abuse.  This  is  a  proDlem  which  squanders  our  limited  Governmental  resources  and 
can  adversely  affect  our  program  beneficiaries.  At  a  time  when  various  health  care 
cost  savings  are  being  considered  by  Congress,  it  is  appropriate  that  we  discuss 
fraud  and  abuse  in  order  to  assure  tnat  our  Federally  funded  health  care  programs 
operate  efficiently,  economically,  and  effectively.  Also,  it  is  important  that  anv 
cnanges  in  our  financing  and  delivery  systems  be  made  in  a  manner  consistent  with 
minimizing  the  potential  for  fi*aud,  waste,  and  abuse. 

Based  on  our  ongoing  investigations,  audits,  and  reviews  of  Medicare  and  Medic- 
aid program  costs,  the  OIG  has  recently  begun  major  initiatives  in  several  program 
areas  where  we  believe  there  is  systemic  fraud,  waste,  and  abuse:  Home  Health 
Care,  Nursing  Home  Services,  and  Durable  Medical  Equipment  (DME).  I  will  focus 
my  testimony  this  morning  on  these  three  areas  of  the  Medicare  program  where  we 
have  serious  concerns  regarding  the  ejcposure  to  fraud,  waste,  and  abuse.  I  will  also 
address  proposals  being  considered  by  Congress  to  improve  the  effectiveness  of  fraud 
and  abuse  enforcement  efforts  in  the  future. 

OVERVIEW — ^THE  OFFICE  OF  INSPECTOR  GENERAL 

By  way  of  background,  the  Office  of  Inspector  Greneral  (OIG)  was  created  in  1976, 
and  is  statutorily  charged  with  protecting  the  integrity  of  Departmental  programs, 
as  well  as  promoting  meir  economy,  efficiency,  and  effectiveness.  The  OIG  meets 
this  statutory  mandate  through  a  comprehensive  program  of  audits,  program  eval- 
uations, and  investigations  designed  to  improve  the  management  of  the  Department 
and  to  protect  its  programs  and  beneficiaries  from  fraud,  waste,  and  abuse.  Our  role 
is  to  detect  and  prevent  fraud  and  abuse,  and  to  ensure  that  beneficiaries  receive 
high  Quality,  necassary  services,  at  appropriate  payment  levels. 

Within  the  Department,  the  OIG  is  an  independent  organization,  reporting  to  the 
Secretary  and  communicating  directly  with  the  Congress  on  significant  matters.  We 

Eerform  our  mission  through  a  field  structure  of  regional  and  field  offices,  staffed 
y  auditors,  evaluators,  and  investigators. 

In  Fiscal  Year  (FY)  1994,  we  were  responsible  for  1,169  successful  criminal  pros- 
ecutions and  1,334  administrative  sanctions  imposed  against  individuals  and  enti- 
ties that  defi*auded  or  abused  the  Department's  programs  and/or  beneficiaries.  Last 
year,  the  OIG  also  generated  savings,  fines,  restitutions,  penalties,  and  receivables 
of  over  $8  billion.  This  represents  $80  in  savings  for  every  Federal  dollar  invested 
in  our  office,  or  $6.4  million  in  savings  per  OIG  employee. 

CURRENT  HEALTH  CARE  DELIVERY  SYSTEM— THE  PROBLEMS 

Let  me  briefly  summarize  for  you  certain  statistics  regarding  health  care  spending 
in  our  country  today.  The  Health  Care  Financing  Administration  s  actuaries  esti- 
mate the  national  health  expenditures  for  1994  were  at  least  $938  billion.  The  Fed- 
eral Government  is  the  fastest  growing  payer  of  health  care  costs.  Federal  outlays 
for  Medicare  totaled  $162.5  billion  in  FY  1994  and  are  expected  to  exceed  $177  bil- 
hon  in  FY  1995  and  $198  billion  on  FY  1996. 

The  national  statistics  should  be  considered  in  conjunction  with  a  General  Ac- 
counting Office  (GAO)  report  issued  several  years  ago  which  found  that  fraud  and 
abuse  in  the  health  care  industry  accounts  for  an  estimated  10  percent  of  our  yearly 
expenditures.  In  1994,  this  would  have  approached  $94  billion. 

Because  there  is  no  indication  that  fraud  and  abuse  in  the  health  care  industry 
is  abating,  the  OIG  is  seeking  to  broaden  its  investigative,  audit,  and  evaluation  ac- 
tivities aimed  at  curbing  over-utilization  and  unnecessary  spending  in  the  Medicare 
and  Medicaid  programs.  I  will  describe  some  of  the  more  recent  experiences  we  have 
had  with  fi*aua  and  abuse  in  Medicare. 

HOME  HEALTH  CARE 

Under  its  Part  A  coverage.  Medicare  pays  for  home  health  services  for  eligible 
beneficiaries.  Among  the  services  that  beneficiaries  may  receive  under  this  Medicare 
benefit  are:  (1)  part-time  or  intermittent  skilled  nursing  care  and  home  health  aide 
services;  (2)  physical,  speech,  and  occupational  therapy;  (3)  medical  equipment  and 
supplies;  and  (4)  social  services.  These  services  must  be  provided  by  a  Medicare  cer- 
tified home  health  agency  (HHA),  and  certified  as  medically  necessary  by  a  physi- 
cian. 

To  be  eligible  for  home  health  care.  Medicare  beneficiaries  must  be  (1)  home- 
bound;  (2)  in  need  of  care  on  an  intermittent  basis;  and  (3)  under  the  care  of  a  phy- 
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sician,  who  both  estabUshes  a  plan  of  care  and  periodically  reviews  it.  Once  these 
eligibility  criteria  are  met,  the  benefit  is  unlimited  as  long  as  the  services  are  con- 
sidered medically  necessary  for  the  treatment  of  the  beneficiary's  illness.  In  addi- 
tion, beneficiaries  are  not  required  to  pay  any  coinsurance  or  deductibles  (except  for 
related  DME,  which  requires  a  20  percent  copayment). 

Medicare  expenditures  for  home  health  services  have  grown  dramatically  in  re- 
cent years.  In  FY  1990,  the  Medicare  program  spent  $3.3  billion  on  home  health 
care.  These  costs  are  expected  to  reach  $14.4  billion  this  year— more  than  a  four- 
fold increase  since  1990.  If  not  controlled,  the  cost  for  home  health  services  could 
exceed  $22  billion  by  the  year  2000. 

During  this  same  period,  we  have  also  seen  increases  in  both  the  number  of  bene- 
ficiaries receiving  home  health  care  services,  and  the  average  number  of  visits  per 
beneficiary.  The  number  of  beneficiaries  receiving  home  health  care  has  increased 
72  percent,  fi*om  1.9  million  in  1990  to  3.3  million  in  1994.  Similarly,  the  average 
number  of  visits  per  person  has  increased  from  36  in  1990  to  65  in  1994,  more  than 
an  80  percent  increase.  Numerous  factors  have  contributed  to  the  dramatic  increase 
in  home  health  care  services.  The  aging  of  the  Medicare  population  and  the  develop- 
ment of  complex  medical  technologies  that  can  be  provided  in  the  home  are  two  such 
factors. 

Unfortunately,  another  significant  reason  for  the  dramatic  increase  in  home 
health  care  costs  has  been  fraud  and  abuse  in  the  delivery  of  services  and  submis- 
sion of  claims  for  reimbursement.  The  OIG  has  observed  several  types  of  fi*aud  in 
HHA  operations,  including: 

Cost  report  fraud;  Billing  for  excessive  services  or  services  that  were  not  rendered 
as  claimed;  Use  of  unlicensed  or  untrained  staff;  Falsified  plans  of  patient  care; 
Forged  physician  signatures  on  patient  plans  of  care;  and  Illegal  kickbacks. 

Between  1990  and  1994,  OIG  investigations  led  to  25  successful  criminal  prosecu- 
tions of  HHA's  or  their  employees,  and  three  civil  money  penalty  actions.  In  1993 
and  1994  alone,  39  HHA's  or  their  employees  v/ere  excluded  by  the  OIG  fi*om  par- 
ticipating in  the  Medicare  and  Medicaid  programs.  Within  the  past  several  months, 
we  nave  also  undertaken  several  other  imtiatives  in  the  home  health  care  area. 

Cost  Report  Fraud 

On  February  24,  1995,  the  OIG  issued  a  notice  of  proposed  exclusion  from  partici- 
pation in  Medicare  and  State  health  care  pro-ams  to  ABC  Home  Health  Services, 
Inc.  (ABC),  now  doing  business  as  First  American  Health  Care  Inc.  ABC  is  a  Geor- 
gia-based corporation  that  provides  home  health  services  to  approximately  40  whol- 
ly-owned subsidiaries  providing  home  health  services  in  22  States.  The  OIG's  pro- 
posed program  exclusion  is  based  on  claims  filed  by  ABC  during  FY  1988  and  FY 
1992.  For  these  time  periods,  ABC  filed  cost  statements  with  the  Medicare 
intermediary,  listing  certain  expenses  as  related  to  the  care  of  Medicare  patients. 
These  expenses  were  tiien  reflected  in  the  cost  reports  filed  with  Medicare  by  all 
of  ABC's  individual  HHA's  as  a  portion  of  the  sums  sought  for  reimbursement. 

The  OIG  determined  that  the  cost  reports  filed  by  ABC  contained  a  number  of 
false  or  fi*audulent  cost  entries,  unrelated  to  Medicare  patient  care,  including  items 
solely  for  the  personal  use  and  enjoyment  of  its  owners.  These  personal  expenses 
included  utility  costs  for  luxury  beach  condominiums;  golf  course  memberships, 
greens  fees  and  pro  shop  purchases;  airplane  and  automobile  expenses  for  personal 
trips;  lobbying  expenses,  such  as  98  bags  of  onions  sent  to  State  legislators;  alcoholic 
beverages;  advertising  expenses  to  increase  patient  utilization;  and  promotional 
items,  including  $84,341  in  gourmet  popcorn,  ABC  golf  tees,  ABC  earrings  and 
cufflinks,  and  ABC  combs  and  sewing  kits.  Furthermore,  we  also  considered  other 
improper  charges  to  the  Medicare  program  dating  back  to  1987  as  aggravating  cir- 
cumstances. These  additional  charges  included  items  such  as  maid  services  for  the 
owners'  luxury  beach  condominium  and  a  BMW  automobile  used  by  the  owners'  son 
while  in  college. 

We  have  issued  a  separate  report  and  recommendations  to  the  Health  Care  Fi- 
nancing Administration  (HCFA)  reflecting  our  conclusions  with  respect  to  the  allow- 
ability of  general  and  administrative  costs  claimed  bv  ABC  in  its  fiscal  year  1992 
Medicare  cost  reports.  Our  auditors  concluded  that  ABC  had  claimed  unallowable 
expenses  totaling  over  $14  million,  including  computer  software,  salaries  and  fringe 
benefits,  marketing  and  promotional  activities,  entertainment  and  gifts,  and  lobby- 
ing. 

Our  auditors'  review  of  home  health  agency  cost  reports  provided  the  underlying 
basis  for  a  grand  jury  indictment  against  Healthmaster,  Inc.,  another  home  health 
care  agency,  as  well  as  various  officers  and  employees.  Healthmaster,  with  its  home 
office  in  Augusta,  Georgia,  provides  home  health  care  throughout  Georgia  and  other 
Southeastern  States.  The  Federal  indictment,  issued  on  March  8,  1995,  alleges  a 
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conspiracy  to  defraud  the  Medicare  program  of  millions  of  dollars  through  the  sub- 
mission of  fraudulent  cost  reports.  Among  the  improper  expenses  for  which  Medi- 
care reimbursement  was  sought  were  political  contributions,  non-Medicare  related 
work,  personal  expenses  including  pleasure  trips,  and  payments  to  "related"  compa- 
nies owned  and  controlled  by  officers,  owners  and  employees  of  Healthmaster. 

False  or  Improper  Billing  Practices 

In  February,  we  issued  a  report  on  home  health  care  visits  for  which  Medicare 
reimbursement  was  sought  by  St.  Johns  Home  Health  Agency  (St.  Johns),  in  Miami 
Lakes,  Florida.  Our  review  of  Medicare  claims  submitted  by  St.  Johns  during  the 
fiscal  year  that  ended  June  30,  1993,  showed  that  75.5  percent  of  the  claims  did 
not  meet  Medicare  guidelines:  21.5  percent  were  for  visits  not  made;  29  percent 
were  for  visits  made  to  individuals  who,  in  their  own  opinion,  or  in  the  opinion  of 
medical  experts,  were  not  homebound;  23.5  percent  were  for  visits  that  physicians 
denied  authorizing;  and  1.5  percent  were  for  visits  that  the  beneficiary  did  not  want 
or  were  not  adequately  documented. 

We  estimated  that  $25.9  million  in  claims  by  St.  Johns  did  not  meet  Medicare  re- 
imbursement guidelines.  While  St.  Johns'  officials  blamed  subcontractors  for  causing 
the  submission  of  claims  for  visits  that  did  not  meet  Medicare  reimbursement  rules, 
we  believe  that  St,  Johns  cannot  escape  responsibility  for  the  actions  of  its  sub- 
contractors. As  a  result  of  this  audit,  a  criminal  investigation  has  been  initiated. 

We  have  also  issued  a  draft  report  pertaining  to  our  recent  audit  of  services  ren- 
dered by  other  home  health  agencies  in  Florida.  We  randomly  reviewed  HHA  claims 
and  found  that  26  percent  of  the  claims  did  not  meet  Medicare  guidelines.  Specifi- 
cally, we  found  that:  8  percent  of  the  claims  were  for  visits  to  beneficiaries  who  were 
not  homebound;  13  percent  were  for  unnecessary  services;  and  5  percent  were  for 
visits  that  were  either  not  documented,  not  provided,  or  provided  less  frequently 
than  actually  claimed.  Based  on  these  preliminary  findings,  we  are  planning  to  ex- 
pand our  review  to  other  areas  of  the  country  where  we  have  reason  to  believe  that 
problems  exist  with  respect  to  the  delivery  of  home  health  care  services  to  Medicare 
beneficiaries.  We  are  planning  at  least  10  more  audits  of  home  health  agencies  and 
expect  to  make  referrals  to  Medicare  fiscal  intermediaries  to  conduct  additional  au- 
dits. 

Physician  Certification  of  a  Plan  of  Care 

Another  OIG  draft  report  reviews  the  physician's  role  in  home  health  care.  This 
is  an  important  area  because  we  know  that  many  inappropriately  paid  claims  could 
have  been  prevented  with  more  physician  involvement.  We  interviewed  physicians 
and  HHAs  around  the  country  and  found  that  physicians  generally  have  a  relation- 
ship with  patients  for  whom  they  sign  plans  of  care.  Physicians  and  agencies  re- 
ported that  physicians  participate  in  patient  referrals  for  home  care  and  in  review- 
ing the  plans  of  care  they  sign.  However,  it  was  also  clear  that  physicians  remain 
primarily  involved  with  patients  with  complex  medical  problems,  and  are  less  in- 
volved with  patients  with  chronic,  but  less  complex,  conaitions.  Because  physicians 
are  primarily  involved  in  the  medical  treatment  of  patients,  they  frequently  are  not 
aware  of  the  ongoing  HHA  services  being  provided  to  patients  and  billed  to  the  Med- 
icare program.  Moreover,  it  is  also  important  to  recognize  that  physicians  do  not 
make  home  visits  themselves  to  monitor  the  HHA  services  provided,  nor  do  they  di- 
rectly manage  the  care  a  patient  receives  from  a  HHA. 

Other  Third  Party  Payers 

I  also  want  to  bring  to  your  attention  recent  OIG  work  about  how  third  party  pay- 
ers other  than  Medicare  structure  and  manage  home  health  care  benefits.  We  have 
found  that  the  primary  difference  between  Medicare  and  other  payers  is  not  the 
benefit  packages  offered,  but  rather  the  way  home  health  costs  are  monitored  and 
controlled.  Omer  Government  payers  are  more  involved  in  targeting  home  health 
programs  to  patients  with  special  needs  and  utilize  case  managers  to  ensure  that 
beneficiaries  are  properly  selected,  care  is  properly  provided,  and  utilization  and 
progress  monitored.  Moreover,  private  insurers  charge  copayments,  and  bene- 
nciaries  are  told  what  the  insurer  has  paid  the  HHA  on  their  behalf  Certain  health 
plans  also  set  limits  on  the  home  health  care  benefit,  capping  the  number  of  visits 
that  can  be  made  over  a  specified  period. 

Clearly,  the  provision  of  home  health  care  to  Medicare  beneficiaries  is  an  area 
that  is  vulnerable  to  fraud  and  abuse.  The  current  unlimited  benefit  structure  and 
lack  of  copayments  provides  an  incentive  for  the  provision  of  unnecessary  services. 
Also,  the  current  "cost-based"  payment  structure  provides  an  incentive  for  fraudu- 
lent providers  to  seek  reimbursement  for  expenses  totally  unrelated  to  the  care  ren- 
dered to  Medicare  beneficiaries.  Increased  vigilance  is  needed  if  we  are  to  ensure 
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that  medically  necessary,  quality  home  health  care  services  are  rendered  to  Medi- 
care beneficiaries. 

NURSING  HOME  SERVICES 

Let  me  now  turn  to  the  issue  of  nursing  home  services.  Our  concerns  regarding 
nursing  homes  primarily  are  focused  on  the  fragmentation  of  responsibility  and  ac- 
countability for  the  delivery  of  and  billing  for  services. 

Medicare  and  Medicaid  Coverage 

Medicare  pays  for  services  delivered  to  beneficiaries  in  nursing  homes  under  both 
Part  A  and  Part  B  of  the  program.  Medicare  Part  A  covers  100  days  of  extended 
care  services  for  qualified  beneficiaries  in  a  Medicare  participating  skilled  nursing 
facility  (SNF).  To  qualify  for  the  benefit,  a  patient  must  have  spent  at  least  3  con- 
secutive days  in  a  hospital,  and  require  daily  skilled  nursing  care  or  skilled  rehabili- 
tation services.  In  1993,  Medicare  spent  over  $5  billion  for  SNF  stays  by  more  than 
728,000  beneficiaries  under  Part  A  of  the  program.  Medicare  Part  B  also  comes  into 
play,  regardless  of  which  payer  covers  the  stay  in  the  nursing  home  itself.  Services 
to  nursing  home  patients  that  can  be  billed  to  Medicare  Part  B  include  physician, 
laboratory,  radiology,  ambulance,  and  medical  equipment  and  supplies. 

State  Medicaid  programs  are  required  to  cover  nursing  home  care  for  eligible  indi- 
viduals over  the  age  of  21.  Approximately  2  million  Medicaid  recipients  receive 
nursing  home  coverage  at  a  combined  Federal/State  cost  of  $25  billion.  This  rep- 
resents approximately  24  percent  of  all  Medicaid  expenditures. 

Fragmentation  of  Responsibility  and  Accountability 

The  OIG  has  become  concerned  about  the  provision  of  excess  and  medically  unnec- 
essary services  and  equipment  to  program  beneficiaries  in  nursing  homes.  For  ex- 
ample, a  Medicare  Part  B  provider  who  offers  therapy  services  to  residents  of  nurs- 
ing homes  easily  can  gain  a  market  for  his  or  her  services;  the  patient  is  happy  to 
receive  services  of  any  kind,  with  the  expectation  that  they  may  help  medically  or 
socially;  and  the  nursing  home's  staff  is  relieved  of  caring  for  the  patient  during  the 
time  the  provider  is  delivering  therapy  services  to  the  patient.  Unfortunately,  no  one 
is  assessing  whether  the  therapy  services  are  medically  necessary  and  properly 
billed  to  Medicare  Part  B.  Problems  also  exist  with  suppliers  delivering  unneeded 
and  unordered  supplies  to  nursing  homes  for  patients  and  billing  this  DME  to  the 
Medicare  program.  The  nursing  home  has  little  incentive  (except  for  limited  storage 
space)  to  return  the  supplies. 

We  have  become  increasingly  concerned  about  the  cost  shifting  between  Part  A 
and  Part  B  of  the  Medicare  program  in  the  provision  of  SNF  services.  HCFA  deter- 
mines the  daily  rate  it  will  pay  for  care  in  a  SNF.  This  rate  is  calculated  to  include 
the  totality  of  SNF  services,  including  room  and  board,  nursing  care,  rehabilitation 
services,  and  other  routine  SNF  services.  However,  for  some  additional  services, 
SNF's  are  permitted  to  bill  Part  B  of  Medicare  separately.  Through  various  audits 
and  reviews  which  we  have  conducted,  the  OIG  has  found  the  following: 

•  Enteral  nutrition  is  a  liquid  dietary  form  of  feeding  certain  patients.  It  is  clear 

that,  with  respect  to  SNF  patients,  patients'  dietary  needs,  including  enteral 
nutrition,  should  be  covered  by  the  Medicare  Part  A  nursing  home  payment. 
However,  we  have  identified  roughly  $57  million  in  enteral  nutrition  charges 
that  were  allowed  and  paid  in  both  1991  and  1992  under  Medicare  Part  B,  even 
though  much  of  these  costs  should  have  been  included  in  the  Medicare  Part  A 
SNF  payment. 

•  We  have  also  determined  that  as  much  as  $55  million  in  1992  was  charged  to 

Medicare  Part  B  for  rehabilitation  therapy  provided  to  SNF  patients.  Rather 
than  the  SNF  providing  these  ancillary  services  to  patients  and  including  them 
as  part  of  their  Medicare  Part  A  costs,  these  therapy  charges  were  improperly 
billed  to  Medicare  Part  B  by  third  party  providers. 

•  And  finally,  we  determined  that  as  much  as  $44  million  was  improperly  paid 

under  Medicare  Part  B  in  1992  for  surgical  dressing,  incontinence  supplies, 
braces,  catheters,  and  similar  items  provided  to  SNF  patients. 
Medicare  savings  could  be  realized  if  such  DME  was  purchased  by  nursing  homes, 
acting  as  a  prudent  purchaser  and  taking  advantage  of  volume  discounts,  rather 
than  being  provided  and  billed  to  Medicare  Part  B  on  an  individual  beneficiary 
basis.  We  intend  to  work  with  the  HCFA  in  reviewing  the  fragmentation  of  billing 
for  services  provided  to  Medicare  beneficiaries  in  nursing  homes,  with  the  goal  of 
identifying  ways  of  achieving  cost  savings,  while  ensuring  that  needed  items  and 
services  are  provided  to  program  beneficiaries. 
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MEDICAL  EQUIPMENT  AND  SUPPLIES 

We  are  continuing  to  focus  our  activities  on  the  provision  and  billing  for  medical 
equipment  and  supplies  provided  to  Medicare  beneficiaries  overall.  Between  1990 
and  1994,  our  investigations  led  to  131  successful  criminal  prosecutions  of  DME 
suppliers  or  their  employees.  During  the  same  period,  we  imposed  civil  monetary 
penalties  in  38  cases.  During  the  past  2  years  alone,  we  have  excluded  114  DME 
companies  or  their  employees  from  the  Medicare  and  Medicaid  programs. 

We  try  to  target  our  reviews  at  specific  items  or  supplies  that  have  experienced 
a  significant  increase  in  claims  and  payments  over  a  short  period  of  time.  In  the 
absence  of  coverage  or  coding  changes,  or  new  medical  information  about  the  proper 
use  and  application  of  technology,  such  increases  have  often  been  an  indication  of 
fraud  or  inappropriate  billings. 

For  example,  payments  for  orthotic  body  jackets  (customized,  rigid  devices  in- 
tended to  hold  patients  with  muscular  and  spinal  conditions  immobile)  went  from 
$217,000  in  1990  to  $18  million  in  1992.  We  reviewed  the  devices  being  provided 
to  program  beneficiaries  and  determined  that  approximately  95  percent  of  those 
pajmients  were  for  devices  more  properly  considered  to  be  "seat  cushions"  rather 
than  body  devices.  We  have  alerted  HCFA  to  this  problem,  and  its  carriers  have 
taken  steps  to  deny  such  improper  claims,  resulting  in  a  significant  decrease  in  pay- 
ments. 

Incontinence  Supplies 

Another  area  that  we  believe  is  susceptible  to  abuse  is  the  provision  and  billing 
for  incontinence  supplies.  Incontinence  supplies  are  used  by  individuals  who  have 
bladder  or  bowel  control  problems,  and  include  catheters  and  external  collection  de- 
vices such  as  pouches  or  cups.  The  Medicare  program  covers  these  supplies  when 
incontinence  is  of  long  and  indefinite  duration.  HCFA  will  also  reimburse  for  acces- 
sories that  aid  in  the  effective  use  of  such  devices,  such  as  drainage  bags,  irrigation 
syringes,  and  sterile  saline  solutions  and  lubricants.  However,  certain  items,  such 
as  absorbent  undergarments  or  diapers,  are  specifically  excluded  fi-om  Medicare  cov- 
erage. 

We  have  determined  that  Medicare  allowances  for  incontinence  supplies  more 
than  doubled  in  3  years  despite  a  drop  in  the  number  of  beneficiaries  using  these 
supplies.  The  amount  allowed  for  incontinence  supplies  rose  from  $88  million  in 
1990  to  $230  million  in  1993,  an  increase  of  $142  million.  During  the  same  period, 
the  number  of  beneficiaries  receiving  incontinence  supplies  fell  from  312,000  to 
293,000,  causing  the  Medicare  allowance  per  beneficiary  to  increase  from  $282  to 
$786,  a  179  percent  increase. 

We  believe  that  questionable  billing  practices  may  account  for  almost  half  of  Med- 
icare allowances  for  incontinence  supplies  in  1993.  Approximately  $88  million  was 
allowed  for  accessories  that  were  not  billed  along  with  a  catheter,  indicating  that 
coverage  guidelines  were  not  being  met.  Another  $19  million  in  allowances  were 
made  for  beneficiaries  who  appeared  to  receive  more  supplies  than  necessary. 

We  have  also  secured  information  from  nursing  homes  indicating  that  unscrupu- 
lous suppliers  engage  in  questionable  marketing  practices  to  increase  their  business 
in  incontinence  supplies.  24  percent  of  nursing  homes  surveyed  reported  that  sup- 
plier representatives  decided  independently  on  the  amount  of  supplies  to  be  deliv- 
ered in  a  given  month  for  Medicare  beneficiaries.  In  addition,  nursing  homes  re- 
ported other  improper  practices  by  suppliers,  including  the  routine  waiving  of  bene- 
ficiary coinsurance  amounts,  as  well  as  offers  of  kickbacks  in  exchange  for  allowing 
suppliers  to  provide  incontinence  supplies  to  patients. 

Nursing  homes  also  reported  to  the  OIG  that  some  suppliers  present  them  with 
false  or  misleading  information.  For  example,  22  percent  of  nursing  homes  surveyed 
received  false  information  fi*om  suppliers  stating  that  Medicare  was  introducing 
"new  and  broader  coverage"  of  incontinence  supplies.  One  out  of  ten  nursing  homes 
had  also  been  misinformed  by  a  supplier  that  Medicare  would  separately  cover  other 
routine  incontinence  suppUes  such  as  absorbent  undergarments  if  syringes,  sterile 
solutions,  and  lubricants  were  purchased. 

As  a  result  of  these  alarming  findings  regarding  the  provision  and  billing  of  Medi- 
care for  incontinence  supplies,  we  have  initiated  a  major  national  investigation  into 
the  marketing  and  billing  of  these  supplies  to  Medicare  beneficiaries  in  nursing 
homes.  Clearly,  greater  vigilance  and  detection  is  necessary  as  we  strive  to  protect 
the  Medicare  program  and  vulnerable  beneficiaries  from  unscrupulous  DME  suppli- 
ers. 
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RECOMMENDATIONS 

I  would  also  like  to  address  the  broader  issue  of  how  we  can  best  protect  the  Med- 
icare and  Medicaid  programs  from  fraud  and  abuse  in  the  future.  If  you  were  to  ask 
what  is  different  today  from  several  years  ago  in  the  health  care  fraud  enforcement 
arena,  I  would  make  tnree  observations: 

•  Rising  Medicare  and  Medicaid  expenditures  create  a  more  attractive  target  for  the 

unscrupulous; 

•  Fraud  schemes  are  demonstrating  increased  sophistication  and  complexity;  and 

•  Inadequate  resources  are  available  to  address  the  problem  of  health  care  fraud 

and  abuse. 

When  Willie  Sutton  was  asked  why  he  robbed  banks,  he  responded:  "Because 
that's  where  the  money  is."  Today's  cnminals  continue  to  be  attracted  to  where  the 
money  is.  In  1980.  Medicare  program  costs  were  $34  billion.  In  1990,  that  number 
had  increased  to  $107  billion;  and  estimated  Medicare  costs  in  1995  will  be  $177 
billion.  With  that  much  money  at  stake,  the  lure  of  a  fast  buck  is  irresistible  to 
wrongdoers. 

Second,  we  see  a  trend  toward  increased  complexity  and  sophistication  in  the  var- 
ious schemes  used  to  defraud  the  Medicare  and  Medicaid  programs.  When  we  first 
started  investigating  health  care  fraud  almost  20  years  ago,  we  were  primarily  see- 
ing instances  of  individual  providers  filing  false  claims  for  relatively  low  dollar 
amounts.  Today,  we  see  increasingly  complex  fraud  schemes  involving  groups  of  per- 
petrators and  large  dollar  amounts.  The  health  care  fi-aud  environment  today  in- 
volves complicated  reimbursement  issues,  medical  questions,  and  financial  arrange- 
ments. Recently,  a  major  health  care  corporation  that  owned  and  operated  over  60 
psychiatric  hospitals  agreed  to  settle  the  Federal  Government's  fraud  claims  against 
them  by  entering  into  a  criminal  plea  agreement  and  agreeing  to  pay  $379  million 
in  penalties  and  restitution.  In  another  major  case,  a  laboratory  corporation  agreed 
to  pay  the  Government  more  than  $110  million  to  resolve  outstanding  fraud 
charges.  The  size  and  complexity  of  these  cases  demand  increased  resources  dedi- 
cated to  fighting  health  care  fraud  and  abuse. 

Third,  oespite  increased  demands,  the  OIG's  investigative  and  audit  resources 
have  declined  in  the  past  several  years,  from  1,411  employees  in  1991  to  1,207  em- 
ployees in  1995.  By  the  end  of  FY  1994,  10  OIG  investigative  offices  in  9  States  and 
Puerto  Rico  were  closed.  During  the  same  period,  the  OIG  was  required  to  imple- 
ment the  financial  statement  audit  provisions  of  the  Chief  Financial  Officer's  Act 
of  1990,  other  new  audit  responsibilities,  as  well  as  32  new  civil  monetary  and  ex- 
clusion authorities,  without  any  additional  funding  for  these  new  responsibilities. 
Our  present  challenge  is  to  absorb  the  loss  of  259  professional  and  support  staff"  who 
were  transferred  to  the  Office  of  Inspector  General  in  the  new  Social  Security  Ad- 
ministration at  the  end  of  March,  reducing  our  total  staff"  to  948. 

Funding  for  OIG  activities  has  also  been  hampered  by  the  discretionary  freeze 

f)rovisions  of  the  Budget  Enforcement  Act.  Budget  constraints  have  produced  the  il- 
ogical  result  that  spending  on  fraud  prevention  and  detection — activities  that  pay 
for  themselves  many  times  over — ^has  actually  been  curtailed.  New  resources  are 
needed  to  fight  burgeoning  health  care  fraud  and  abuse. 

Accordingly,  we  support  legislative  proposals  establishing  a  mechanism  whereby 
funding  to  combat  fraud  and  abuse  is  increased  without  drawing  down  from  the 
U.S.  Treasury  or  burdening  taxpayers  further.  Under  such  an  approach,  financial 
recoveries  derived  from  health  care  fraud  case  (e.g.,  criminal  fines,  civil  penalties 
and  damages  under  the  False  Claims  Act,  and  administrative  penalties  and  assess- 
ments) would  be  deposited  into  an  account  to  be  made  available  for  the  future  fund- 
ing of  fraud  and  abuse  enforcement  activities.  The  individuals  who  actually  per- 
petrate fraud  against,  or  otherwise  abuse,  our  Federal  health  care  programs,  and 
are  adjudicated  as  guiltv,  will  be  paying  the  costs  of  increased  enforcement  in  those 
programs.  Of  course,  full  restitution  of  monies  lost  due  to  fraud  should  be  made  be- 
fore any  funds  are  to  be  deposited  in  the  Account. 

Communication 

Clearly,  if  we  are  to  maximize  our  resources  in  fighting  health  care  fraud  and 
abuse,  we  need  to  enhance  communication  between  Federal  and  State  law  enforce- 
ment agencies,  as  well  as  Federal  and  private  third  party  payers.  For  example,  we 
welcome  proposals  to  establish  a  Health  Care  Fraud  and  Abuse  Data  Collection  Pro- 
gram. It  is  important  that  Federal,  State,  and  local  governments,  as  well  as  third 
party  pavers,  communicate  with  one  another  with  respect  to  sanctioned  providers. 
The  establishment  of  a  central  repository  for  the  reporting  of  final  adverse  actions 
taken  against  health  care  providers  would  permit  Federal,  State,  and  private  payers 
to  become  aware  of  and  take  reciprocal  actions  to  sanction  health  care  providers 
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who  abuse  or  defraud  health  care  financing  programs.  We  would  suggest  that  any 
such  data  bank  also  be  made  available  to  the  public  so  that  beneficiaries  can  be  in- 
formed and  vigilant  about  health  care  providers  and  practitioners  whom  they  uti- 
lize. 

OPERATION  RESTORE  TRUST 

I  have  described  three  areas  with  some  of  the  fastest  growing  problems  with  fraud 
and  abuse  in  Medicare.  Now,  let  me  tell  you  about  a  special  initiative  we  have  un- 
dertaken to  address  these  problems.  Called  Operation  Restore  Trust,  this  new 
project  is  a  multidisciplinary  approach  combining  the  expertise  of  many  Federal, 
State,  and  private  sector  personnel  who  will  direct  their  combined  energies  to  crack 
down  on  Medicare  and  Medicaid  fraud,  waste,  and  abuse  associated  with  these  in- 
dustries. Operation  Restore  Trust  is  being  led  by  our  office  in  partnership  with  the 
Health  Care  Financing  Administration  and  the  Administration  on  Aging.  We  are 
working  along  with  the  Department  of  Justice  and  an  intergovernmental  team  com- 
prised of  other  Federal  ana  State  personnel  such  as  Medicare  contractors.  Medicaid 
Fraud  Control  Units,  State  Attomevs  General,  and  U.S.  Attorneys. 

Operation  Restore  Trust  has  a  pilot  voluntary  disclosure  program  which  will  allow 
companies  to  come  forward  with  evidence  of  fraud  or  errors  they  have  discovered 
within  their  own  organizations,  in  consideration  for  possible  reduced  penalties.  Par- 
ticipation by  the  public,  including  medical  providers  and  Medicare  and  Medicaid 
beneficiaries,  will  be  crucial  to  the  project.  A  special  hotline  for  the  public  to  report 
fraud  and  abuse  will  be  put  into  effect.  The  project  will  operate  in  the  five  States 
with  the  highest  proportion  of  Medicare  and  Medicaid  beneficiaries — ^New  York, 
Florida,  Illinois,  Texas  and  California.  In  addition  to  identifjdng  and  penalizing 
those  who  defraud  the  Government,  the  project  is  designed  to  alert  the  public  and 
industry  to  the  fraud  schemes.  In  a  time  of  fiscal  austerity,  such  activities  increase 
our  capacity  to  combat  health  care  waste,  fraud,  and  abuse  with  minimal  burden 
on  the  taxpayers. 

CONCLUSION 

As  the  Congress  contemplates  changes  in  our  health  care  system,  the  problems 
of  fraud,  waste,  and  abuse  must  be  addressed.  We  stand  ready  to  work  with  you 
on  these  issues.  We  look  forward  to  working  with  your  subcommittees  in  addressing 
the  issues  of  enhancing  resources,  coordination,  remedies,  and  communication  di- 
rected against  health  care  fraud  in  our  country. 

This  concludes  my  prepared  testimony.  I  would  be  happy  to  answer  any  questions 
you  may  have. 

Mr.  Barton.  Ms.  Jaggar. 

STATEMENT  OF  SARAH  F.  JAGGAR 

Ms.  Jaggar.  Thank  you,  Mr.  Chairman.  I  too  am  pleased  to  be 
here  today  to  discuss  the  challenges  that  Medicare  faces  in  battling 
fraud  and  abuse.  We  believe  that  Medicare  is  simply  overwhelmed 
in  its  efforts  to  keep  pace  with,  much  less  stay  ahead  of,  those  bent 
on  cheating  the  system. 

As  you  probably  know,  through  a  network  of  contractors  in  1994 
the  Health  Care  Financing  Administration  paid  about  700  million 
claims  for  about  36  million  elderly  and  disabled  Americans  totally 
$162  billion  in  claims. 

The  contractors  for  whom  HCFA  works  also  perform  payment 
safeguards  or  payment  control  activities  and  they  acknowledge  that 
they  have  difficulty  controlling  widespread  billing  abuses  for  claims 
submitted. 

We  believe  there  are  several  ways  that  Medicare  could  be  man- 
aged more  effectively  in  regard  to  fraud  and  abuse. 

First,  we  have  found  that  Medicare  can  better  use  computerized 
checks  to  flag  unusually  high  volumes  of  a  service  or  supply  item 
to  the  beneficiary  or  to  the  beneficiaries  at  a  particular  care  site 
such  as  a  nursing  home.  Nursing  home  residents  are  often  a  pri- 
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mary  target  of  provider  schemes  to  bill  for  unneeded  or  excessive 
services  or  items. 

We  have  also  found  it  is  too  easy  for  providers  to  obtain  author- 
ization to  bill  Medicare.  We  have  identified  instances  where  un- 
scrupulous providers  obtain  a  Medicare  provider  number,  bill  the 
program  extensively  over  a  brief  period,  and  simply  disappear 
when  Medicare  begins  to  ask  questions. 

We  found  this  to  be  so  in  the  case  of  five  clinical  labs  that  Medi- 
care paid  over  $15  million  to  in  1992.  They  billed  these  large  sums 
over  6  to  9  months,  and  then  when  inquiries  started,  disappeared. 

We've  also  found  a  company  that  billed  for  therapy  services  even 
though  the  company  had  no  salaried  therapists.  This  cost  Medicare 
about  $135,000  in  one  fiscal  year. 

In  a  recent  report  we  have  identified  another  underlying  cause 
for  abuse:  paying  too  much  for  services  or  supplies.  For  example, 
Medicare  was  charged  rates  as  high  as  $600  an  hour  for  rehabilita- 
tion services  for  nursing  home  residents,  although  physical,  occupa- 
tional, and  speech  therapists'  salaries  ranged  from  under  $20  up- 
wards to  about  $32  an  hour. 

Although  Medicare  may  ultimately  pay  somewhat  under  this 
charge,  it  probably  pays  many  times  greater  than  the  average  sal- 
ary range. 

Yet  another  point  is  that  opportunities  to  over-bill  Medicare  exist 
because  HCFA  does  not  effectively  monitor  the  price  or  volume  of 
services,  and  sometimes  pays  more  than  the  market  price  for  serv- 
ices and  supplies  such  as  pa3dng  86  cents  for  a  gauze  pad  that  costs 
another  Federal  agency  4  cents,  or  $186  for  a  home  blood  testing 
device  widely  available  in  drug  stores  for  less  than  $50. 

We  also  believe  that  Medicare  is  behind  in  the  use  of  technology 
to  monitor  claims  payments.  Two  weeks  ago  we  issued  a  report  on 
technology  used  extensively  in  the  private  sector  to  detect  certain 
billing  abuses. 

We  compared  what  four  commercial  firms  that  market  computer- 
ized systems  to  detect  miscoded  claims  would  have  paid  providers 
against  what  Medicare  actually  paid.  We  estimate  that  if  Medicare 
had  used  this  commercial  technology  the  Government  would  have 
saved  about  $640  million  in  fiscal  year  1994.  Left  unchecked,  these 
providers  could  cost  Medicare  in  excess  of  $3  billion  in  unwar- 
ranted payments  over  5  years. 

We  want  to  make  clear  that  Medicare  pays  more  claims  with  less 
scrutiny  today  than  at  any  other  time  over  the  past  5  years.  As  was 
discussed  earlier,  over  98  percent  of  Medicare  spending  is  for  pay- 
ment to  providers.  Claims  processing  and  fraud  and  abuse  detec- 
tion activities  constitute  slightly  more  than  1  percent  of  total  Medi- 
care spending. 

Funding  declines  relative  to  the  growing  number  of  Medicare 
claims  have  forced  HCFA  to  lower  the  proportion  of  claims  that 
contractors  must  review.  In  fact,  in  1994  the  target  was  only  about 
5  percent  of  claims.  In  1989,  that  number  was  over  20  percent.  In 
large  part,  the  decline  in  program  spending  for  these  activities  cor- 
responds to  passage  of  the  Budget  Enforcement  Act  of  1990  which 
established  caps  on  domestic  discretionary  spending. 
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HCFA  has  begun  several  major  initiatives  to  address  long-stand- 
ing problems  and  inappropriate  payments;  their  first  step  in  lessen- 
ing Medicare's  vulnerabilities,  but  they  are  not  sufficient. 

First,  HCFA  is  designing  a  single  automated  claims  processing 
system  called  the  Medicare  Transaction  System  that  promises 
greater  efficiency  and  effectiveness  in  claims  processing.  Second,  it 
is  giving  greater  prominence  to  fraud  and  abuse,  and  third,  HHS 
recently  announced  a  new  anti-fraud  effort.  Operation  Restore 
Trust,  to  be  run  jointly  by  the  Office  of  the  Inspector  General, 
HCFA,  and  the  Administration  on  Aging. 

Despite  these  initiatives,  program  vulnerabilities  persist.  We  be- 
lieve that  the  demonstrated  significant  savings  that  can  be 
achieved  by  investing  money  in  anti-fraud  and  abuse  activities  re- 
quire that  additional  consideration  be  given  to  adding  resources  for 
this  purpose.  In  effect,  by  not  adequately  funding  these  activities, 
the  Federal  Government  is  missing  a  significant  opportunity  to 
control  Medicare  program  costs. 

This  completes  my  statement,  and  I  too  will  be  pleased  to  answer 
any  questions. 

Mr.  Barton.  Thank  you.  I  want  to  let  you  know  that  I  read  your 
prepared  testimony  last  night,  and  I  think  it  is  some  of  the  most 
important  testimony  that  we  are  going  to  receive  on  this  issue.  We 
appreciate  you  being  here  in  person  to  give  it. 

[The  prepared  statement  of  Sarah  F.  Jaggar  follows:] 

Prepared  Statement  of  Sarah  F.  Jaggar,  Director,  Health  Financing  and 
Policy  Issues,  Health,  Education,  and  Human  Services  Division,  United 
States  General  Accounting  Office 

Mr.  Chairman  and  Members:  I  am  pleased  to  be  here  to  discuss  the  challenges 
that  Medicare  faces  in  battling  fraud  and  abuse  in  the  health  care  system.  Medicare 
is  highly  vulnerable  to  such  exploitation,  as  we  have  pointed  out  many  times.  We 
have  issued  two  reports  on  this  topic  in  our  High-Risk  Series,  and — ^most  recently — 
a  report  to  your  Committee  focusing  on  abusive  billings  for  therapy  services  to  nurs- 
ing home  residents.  My  comments  draw  heavily  from  these  and  other  recent  reports 
and  testimonies  on  this  subject.  ^ 

Today  I  would  like  to  describe  the  ways  that  certain  providers  exploit  the  pro- 
gram, why  they  are  able  to  do  so,  what  steps  Medicare  has  taken  already  and  what 
remains  to  be  done  to  protect  the  program  and  the  taxpayers  against  fraudulent  re- 
imbursement schemes  and  abusive  billing  practices. 

In  brief.  Medicare  is  overwhelmed  in  its  efforts  to  keep  pace  with,  much  less  stay 
ahead  of,  those  bent  on  cheating  the  system.  Various  factors  converge  to  create  a 
particularly  rich  environment  for  profiteers.  These  include 

•  Weak  fraud  and  abuse  controls  to  detect  questionable  billing  practices:  Even  ex- 

traordinarily high  volumes  of  services  to  individual  patients  or  by  individual 
providers  may  not  trigger  questions  or  claims  review  efforts — a  psychiatrist  was 
paid  over  a  prolonged  period  for  a  volume  of  services  approaching  24  hours  a 
day. 

•  Few  limits  on  those  who  cart  bill:  Even  companies  with  no  address  other  than  a 

post  office  box  number  can  qualify  to  bill  the  program  for  virtually  unlimited 
amounts — shell  companies  with  no  employees  have  billed  the  program  large 
sums  for  rehabilitation  therapy  services. 

•  Overpaying  for  services:  Medicare  sometimes  pays  more  than  the  market  price  for 

medical  services  and  supplies— 86  cents  for  a  gauze  pad  that  costs  another  Fed- 
eral agency  4  cents  or  $186  for  a  home  blood  testing  device  widely  available  in 
drug  stores  for  less  than  $50. 
These  problems  are  exacerbated  bv  a  combination  of  factors  involving  the  pro- 
gram's budget,  management,  and  leadership.  Despite  some  recent  HCFA  initiatives, 


1  See  Related  GAO  Products  at  the  end  of  this  testimony  for  a  list  of  reports  and  testimonies 
addressing  this  exploitation. 
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solving  these  problems  will  require  both  greater  investment  in  the  people  and  tech- 
nology needed  to  manage  efforts  to  ensure  that  Federal  dollars  are  spent  appro- 
priately and  more  demanding  standards  for  providers  seeking  authority  to  bill  Medi- 
care. 

BACKGROUND 

Medicare — the  Federal  program  that  finances  health  care  for  the  elderly  and  dis- 
abled, and  the  nation's  largest  health  payer — falls  within  the  administrative  juris- 
diction of  the  Health  Care  Financing  Administration  (HCFA)  of  the  Federal  Depart- 
ment of  Health  and  Human  Services  (HHS).  HCFA  establishes  regulations  and 
guidance  for  the  program  and  contracts  with  insurance  companies — such  as  Blue 
Cross  and  Blue  Shield,  Travelers,  and  Aetna — to  process  Medicare  claims.  These 
contractors  also  perform  payment  safeguard  or  payment  control  activities  to  ensure 
that  Medicare  dollars  are  used  to  pay  only  claims  that  are  appropriate.  Such  con- 
trols are  programmed  into  computer  claims  processing  software,  and  they  trigger 
the  suspension  of  payments  by  flagging  claims  for  such  problems  as  charging  for  an 
excessive  number  of  services  provided  on  a  single  day.  The  computer  automatically 
holds  those  claims  until  the  data  are  reviewed.  The  development  and  implementa- 
tion of  these  controls  are  generally  the  responsibility  of  Medicare's  contractors.  In 
fiscal  year  1994,  Medicare  contractors  paid  almost  700  million  claims,  totaling  $162 
billion,  for  about  36  million  elderly  and  disabled  Americans. 

The  best  way  to  understand  what  Medicare  payment  controls  accomplish  is  to  ex- 
amine what  occurs  when  there  are  breakdowns  in  controls.  In  some  instances.  Medi- 
care has  paid  providers'  claims  for  improbably  high  levels  of  service  or  cost.  The  fol- 
lowing are  examples  of  abuses  that  nave  come  to  light  through  whistleblowers  or 
some  other  fortuitous  circumstance,  not  because  program  safeguard  controls  de- 
tected them: 

— Over  16  months,  a  van  service  billed  Medicare  $62,000  for  ambulance  trips  to 

transport  1  beneficiarv  240  times. 
— In  1994,  five  individuals  pleaded  guilty  to  defrauding  insurers,  including  Medi- 
care, of  approximately  $4  million  by  using  illegally  obtained  beneficiary  identi- 
fication numbers  and  billing  the  programs  for  large  quantities  of  diagnostic 
services  never  provided. 
Medicare  contractors  acknowledge  that  they  have  difficulty  controlling  widespread 
billing  abuses  for  claims  submitted  for  medical  supplies,  and  home  health,  psy- 
chiatric, diagnostic,  and  rehabilitation  therapy  services,  among  others.  Our  past 
work  on  Meoicare  fraud  has  implicated  psychiatrists,  pharmacists,  family  practition- 
ers, and  clinical  laboratories,  among  others. 

MEDICARE  CLAIMS  SYSTEM  IS  VULNERABLE 

Medicare  could  manage  care  more  effectively  by  using  its  substantial  claims  data 
to  identify  problem  areas  and  implement  corrective  actions.  We  are  finding  this  to 
be  the  case  in  a  study  we  are  now  doing  for  this  Committee  on  fraud  and  abuse 
in  nursing  homes.  Nursing  home  residents  are  often  a  primary  target  of  provider 
schemes  to  bill  for  unneeded  or  excessive  services  or  items.  Moreover,  abusive  or 
fraudulent  billing  by  providers  serving  nursing  home  residents  is  widespread,  our 
work  is  showing. 

Providers  that  have  recently  been  prosecuted  or  are  currently  under  investigation 
for  fraud  by  Medicare  contractors  and  the  HHS  Office  of  Inspector  General  (OIG) 
include  ambulance  companies,  suppliers  of  medical  equipment  and  supplies,  podia- 
trists, psychiatrists,  and  laboratories,  some  of  them  operating  in  multiple  states. 
Table  1  provides  typical  examples  of  Medicare  fraud  in  nursing  homes,  drawn  from 
completed  or  active  fraud  investigations. 

Table  1:  Examples  of  Medicare  Fraud  in  Nursing  Homes 


Type  of  provider  Fraudulent  behavior 

Psychiatrist   Billed  for  sessions  not  provided  and  tests  not  done;  averaged  about  26  45-  to 

50-minute  sessions  per  day 

Physician   Billed  for  flu  shots  offered  "free"  to  nursing  home  residents 

Physical  lab    Received  over  $2  million  from  Medicare  for  medically  unnecessary  trans-tele- 

phonic electrocardiograms  (EKG) 

Clinical  lab    Received  reimbursement  for  excessive  transportation  costs  for  specimens — cor- 

responding to  over  4  million  miles  in  2  years 
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Table  1:  Examples  of  Medicare  Fraud  in  Nursing  Homes—Continued 

Type  of  provider  Fraudulent  behavior 

Medical  supplier   Submitted  claims  for  huge  quantities  of  surgical  dressings  far  exceeding  dem- 

onstrated need 

Podiatrist    Submitted  claims  for  complex  procedures,  whereas  services  provided  were  for 

routine  foot  care  usually  not  covered  by  Medicare 

Dentist    Billed  for  oral  cancer  examinations  while  providing  routine  dental  care  not  cov- 

ered by  Medicare 

We  are  finding  that  problems  such  as  these  persist  because  Medicare  contractors 
do  not  have  sufficient  computerized  checks  to  flag  unusually  high  volumes  of  a  serv- 
ice or  supply  item  provided  to  a  beneficiary  or  to  the  beneficiaries  at  a  particular 
care  site,  such  as  a  nursing  home.  Moreover,  it  is  easy  for  providers  to  obtain  au- 
thorization to  bill  Medicare.  These  two  factors  allow  unscrupulous  providers  to  ob- 
tain a  Medicare  provider  number,  bill  the  program  extensively,  receive  large  pay- 
ments over  a  brief  period,  and  then  disappear  before  (or  soon  after)  Medicare  begins 
to  ask  questions.  For  example,  five  clinical  labs  that  Medicare  paid  over  $15  million 
in  1992  have  been  under  investigation  since  early  1993  for  the  possible  submission 
of  false  claims.  The  labs'  mode  of  operation  was  to  bill  Medicare  large  sums  over 
6  to  9  months  and  then,  when  they  received  inquiries  from  Medicare,  to  go  out  of 
business. 

Excessive  Reimbursement  Levels  for  Rehabilitation  Therapy  Illustrate  Medicare's 
Vulnerabilities 

The  overpayments  and  abusive  billing  for  rehabilitation  therapy  services  that  we 
reported  to  your  Committee  in  March  illustrate  two  additional  underlying  causes  for 
abuse:  paying  too  much  for  services  or  supplies  and  enforcing  only  weak  require- 
ments governing  legitimacy  of  providers. 

An  entire  industry  has  grown  and  flourished  out  of  a  Federal  requirement  to  as- 
sess nursing  home  residents  for  their  need  for  rehabilitation  therapy  services.  From 
1990  to  1993,  claims  submitted  to  Medicare  for  these  services  tripled  to  $3  billion. 

Some  of  this  cost  growth  is  attributable  to  the  excessive  rates  Medicare  pays  for 
therapy  services.  For  example.  Medicare  has  been  charged  rates  as  high  as  $600  per 
hour,  though  physical,  occupational,  and  speech  therapists'  salaries,  even  when 
fringe  benefits  are  factored  in,  range  from  under  $20  to  $32  per  hour.  Although 
Medicare  may  ultimately  pay  somewhat  less  than  the  amount  claimed,  it  neverthe- 
less pays  rates  that  are  many  times  the  average  salary  range. 

For  example,  in  one  documented  Tennessee  case,  a  speech  therapist's  salary  and 
benefits  for  1  hour's  therapy  (rounded)  amounted  to  $19.  But  the  total  bill  was 
$172 — $34  for  the  patient's  copayment,  and  $138  billed  to  Medicare  (of  which  audi- 
tors allowed  $110  as  a  reimbursable  cost:  almost  6  times  what  the  therapist  was 
paid). 

Few  Requirements  Governing  Legitimacy  of  Providers 

Another  exploitation  of  Medicare  therapy  reimbursement  stems  from  the  loose  re- 
quirements for  certification  to  bill  the  program.  For  example,  a  Georgia  contractor 
reported  that  Medicare  authorized  a  company  to  bill  for  therapy  services  even 
though  it  had  no  salaried  therapists  and  was  essentially  a  storefi-ont  office  operated 
by  one  clerical  employee.  The  shell  company  billed  Medicare  for  services  provided 
to  nursing  home  residents  through  two  therapy  agencies  with  which  it  subcon- 
tracted. The  company's  contractual  relationship  with  the  nursing  home  entitled  it 
to  add  to  its  claims  an  80-percent  markup  over  what  the  company  paid  the  therapy 
agencies.  As  a  result,  a  company  that  appeared  to  exist  solely  for  the  purpose  of 
bilUng  Medicare  added  in  1  fiscal  year  about  $135,000  in  administrative  charges  to 
the  costs  of  the  therapy  services. 

Another  shell  company  we  identified  had  no  staff.  Simply  by  creating  a  "paper  or- 
ganization," with  no  office  space  or  employees,  an  entrepreneur  added  $170,000  to 
his  Medicare  reimbursements  over  a  6-month  period.  The  entrepreneur  simply  reor- 
ganized his  nursing  home  and  therapy  businesses  so  that  a  large  portion  of  his  total 
administrative  costs  flowed  through  the  shell  therapy  company  and  could  thus  be 
allocated  directly  to  Medicare. 

Therapy  companies  can  also  use  a  skilled  nursing  facility's  provider  number  to  bill 
Medicare.  Under  such  an  arrangement,  some  therapy  companies  bill  Medicare  as  if 
the  patients  had  received  services  in  that  nursing  facility  although  the  patients  may 
be  anyiyhere  in  the  country. 

This  practice  benefits  therapy  companies  by  enabling  them  to  evade  Medicare  con- 
trols that  might  flag  overbilling.  One  such  company,  for  example,  divided  a  Texas 


78 

patient's  $10,950  claim  for  physical  therapy  between  nursing  homes  that  were 
linked  to  two  different  Medicare  contractors  in  North  Carolina  and  Florida. 

Although  aware  of  these  problems  since  1990,  HCFA  did  not  act  until  1993  to  ad- 
vise claims  processing  contractors  of  certain  irregular  billing  practices  and  of  actions 
they  could  take  to  minimize  billing  problems.  HCFA  is  also  in  the  process  of  closing 
certain  payment  loopholes;  however,  similar  efforts  involving  drafting  and  imple- 
menting guidelines  have  taken  3  years  or  more. 

INEFFECTIVE  MONITORING  COSTS  MEDICARE  BILLIONS  IN  UNWARRANTED  PAYMENTS 

Other  opportunities  to  overbill  Medicare  by  billions  of  dollars  exist  because,  unlike 
private  payers  and  managed  care  organizations,  HCFA  does  not  effectively  monitor 
the  price  or  volume  of  services.  Over  98  percent  of  Medicare  spending  is  for  pay- 
ments to  providers.  Claims  processing  and  activities  to  prevent  inappropriate  pay- 
ments constitute  slightly  more  than  1  percent  of  total  Medicare  spending.  Less  than 
one-quarter  of  a  percent  goes  toward  checking  for  erroneous  or  unnecessary  pay- 
ments. 

Medicare  Behind  in  Use  of  Technology  to  Monitor  Claims  Payments 

Two  weeks  ago  we  testified — ^before  the  Senate  Committee  on  Appropriations' 
Subcommittee  on  Labor,  Health  and  Hiunan  Services,  Education,  and  Related  Agen- 
cies— regarding  technology  used  extensively  in  the  private  sector  to  detect  certain 
billing  abuses. 2  Our  findings  contain  good  news  and  bad  news.  The  bad  news  is  that 
billing  abuses  cost  Medicare  billions.  The  good  news  is  that  many  of  these  losses 
can  be  prevented. 

We  conducted  a  study  comparing  what  four  commercial  firms  that  market  com- 
puterized systems  to  detect  miscoded  claims  would  have  paid  providers  against  what 
Medicare  actually  paid.^  We  invited  these  firms  to  reprocess — without  compensa- 
tion— statistically  selected  claims  that  Medicare  paid  in  1993.  Each  firm  processed 
over  200,000  claims.  On  the  basis  of  this  test  we  estimate  that,  if  Medicare  had  used 
this  commercial  technology,  the  government  would  have  saved  about  $640  million 
in  fiscal  year  1994 — by  detecting  just  two  specific  types  of  billing  abuses. 

As  in  our  previous  testimony,  we  want  to  emphasize  that  the  vast  majority  of 
Medicare  providers — 92  percent  in  our  sample — ^bill  appropriately.  Only  8  percent 
had  one  or  more  claims  adjusted  by  the  commercial  systems.  But  left  unchecked, 
these  providers  could  cost  Medicare  in  excess  of  $3  billion  in  unwarranted  payments 
over  the  next  5  years. 

The  benefits  to  be  gained  from  the  use  of  commercial  systems  have  been  con- 
firmed by  both  private  and  public  insurers  who  already  use  such  technologv.  Almost 
200  private  insurers,  including  13  of  the  20  largest,  now  use  commercial  systems 
to  detect  code  manipulation. 

Funding  Declines  for  Fraud  and  Abuse  Controls 

In  fiscal  year  1993,  Medicare  processed  almost  700  million  claims,  about  250  mil- 
lion more  than  it  processed  5  years  earlier.  Yet  Medicare  pays  more  claims  with  less 
scrutiny  today  than  at  any  other  time  over  the  past  5  years.  Funding  declines,  rel- 
ative to  the  growing  number  of  Medicare  claims,  have  forced  HCFA  to  lower  the  pro- 
portion of  claims  that  contractors  must  review.  In  1989,  HCFA  set  targets  for  con- 
tractors to  suspend  processing  and  review  20  percent  of  all  claims;  it  reduced  this 
target  to  15  percent  in  1991,  9  percent  in  1992  and  1993,  and  5  percent  in  1994. 

Similarly,  HCFA's  efforts  to  statistically  profile  claims  in  order  to  detect  providers' 
questionable  billing  practices  have  also  declined.  Physicians,  supply  companies,  or 
dia^ostic  laboratories  have  about  3  chances  out  of  1,000  of  having  Medicare  audit 
their  billing  practices  in  any  given  year. 

In  some  instances,  for  lack  of  adequate  funding,  contractors  have  curtailed  or  dis- 
continued reviews  of  certain  medical  services,  even  when  there  was  evidence  of 
widespread  billing  abuse  and  potential  for  significant  savings.  For  example,  a  con- 
tractor we  visited  last  year  temporarily  reduced  or  suspended  the  use  of  five  elec- 


2  See  Medicare  Claims  Billing  Abuse:  Commercial  Software  Could  Save  Hundreds  of  Millions 
Annually  (GAO/T-AIMD-95-133,  May  5,  1995)  and  Medicare  Claims:  Commercial  Technology 
Could  Save  Billions  Lost  to  Billing  Abuse  (GAO/AIMD-95-133,  May  5,  1995). 

3  Providers  bill  their  charges  to  Medicare  according  to  an  official  book  of  procedure  codes.  By 
manipulating  these  codes,  a  provider  can  charge  Medicare  more  than  the  correct  code  would 
allow.  For  example,  a  comprehensive  code  covers  the  fee  for  removing  a  ruptured  appendix, 
which  includes  making  the  incision  to  reach  the  appendix  and  closing  the  wound.  A  physician 
could  miscode  the  claim  by  including  three  separate  codes:  one  for  making  the  incision,  one  for 
closing  the  wound,  and  the  correct  one — the  comprehensive  code  covering  removal  of  the  appen- 
dix. 
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tronic  controls  that  triggered  further  claims  reviews.  The  contractor  suspended  the 
use  of  the  controls  because  the  volume  of  claims  generated  overwhelmed  the  claims 
review  staff.  These  reviews  had  previously  resulted  in  the  denial  of  claims,  thus  sav- 
ing $4  million  over  a  3-month  period. 

In  large  part,  the  decline  in  program  spending  for  these  activities  corresponds 
with  passage  of  the  Budget  Enforcement  Act  of  1990.  That  act  established  limits — 
or  caps — on  domestic  discretionary  spending,  including  spending  for  Medicare  pro- 
gram safeguard  activities.  Exceeding  these  caps  in  one  domestic  discretionary  ac- 
count requires  budget  reductions  in  other  accounts,  such  as  those  for  education  or 
welfare.  This  means  that  even  though  appropriating  additional  funds  for  safeguard 
activities  would  result  in  a  net  budgetary  gain,  under  current  law,  it  would  neces- 
sitate offsetting  cuts  in  other  areas.  Recognizing  a  similar  situation  with  respect  to 
Internal  Revenue  Service  compliance  activities,  the  1990  act  included  a  limited  ex- 
ception to  the  spending  caps  for  such  compliance  activities.  Therefore,  the  Congress 
is  able  to  increase  funds  for  such  activities  without  cutting  funding  for  other  domes- 
tic discretionary  programs.  If  a  similar  exception  were  provided  for  Medicare  pro- 
gram safeguards  activities,  it  could  ultimately  lead  to  significant  savings  to  the  Fed- 
eral Government. 

HCFA  studies  indicate  that  spending  for  antifraud  and  abuse  activities  can  reduce 
Medicare  program  costs  on  average  by  as  much  as  11  times  the  amount  invested. 
In  effect,  oy  not  adequately  funding  these  activities,  the  Federal  Government  is 
missing  a  significant  opportunity  to  control  Medicare  program  costs. 

HCFA  INITIATIVES  ONLY  PART  OF  THE  SOLUTION 

HCFA  has  begun  several  major  initiatives  to  address  long-standing  problems  with 
inappropriate  payments.  They  have  the  potential  to  reduce  abusive  and  fraudulent 
practices  but  represent  only  a  first  step  toward  lessening  Medicare's  vulnerabilities. 

First,  HCFA  let  a  contract  to  design  a  single  automated  claims  processing  sys- 
tem— called  the  Medicare  Transaction  System  (MTS) — that  promises  greater  effi- 
ciency and  effectiveness.  Replacing  the  10  different  claims  processing  systems  now 
used  by  Medicare  contractors  with  a  single  system,  MTS  is  expected  to  serve  as  the 
cornerstone  for  HCFA's  efforts  to  reengineer  its  approaches  to  managing  program 
dollars.  The  new  system,  which  promises  to  format  claims  data  uniformly  and 
produce  comparable  payment  data,  is  expected  to  provide  HCFA  with  prompt,  con- 
sistent, and  accurate  management  information.  Full  implementation  is  at  least  3 
years  away,  however. 

HCFA's  second  initiative  involves  giving  greater  prominence  to  fraud  and  abuse 
activities  in  Medicare.  One  individual  now  serves  as  a  focal  point  for  health  care 
fraud  and  abuse  activities,  reporting  directly  to  the  Administrator,  but  the  specifics 
of  her  role  have  yet  to  be  established.  Furthermore,  HCFA  recently  established  spe- 
cial units  at  each  contractor  site  to  develop  and  pursue  fraud  cases  within  the  Medi- 
care program.  Prior  to  the  development  oi  these  units,  following  up  on  fraud  allega- 
tions and  developing  cases  for  referral  to  OIG  were  often  seen  as  collateral  duties 
and  given  low  priority.  HCFA  has  also  taken  several  steps  that  make  it  more  dif- 
ficult for  fly-by-night  providers  to  obtain  authorization  to  bill  the  program,  but  these 
focus  primarily  on  suppliers  of  medical  equipment  and  supplies. 

In  addition,  HHS  this  month  announced  a  new  antifraud  effort,  "Operation  Re- 
store Trust,"  to  be  run  jointly  by  OIG,  HCFA,  and  the  Administration  on  Aging.  The 
project  is  focusing  on  home  health  agencies,  nursing  homes,  and  durable  medical 
equipment  companies  in  five  states:  California,  Florida,  Illinois,  New  York,  and 
Texas.  The  nature  and  success  of  this  initiative  remain  to  be  determined. 

CONCLUDING  OBSERVATIONS 

Despite  HCFA'S  initiatives,  program  vulnerabilities  persist.  As  the  nation's  larg- 
est health  payer,  HCFA  has  vet  to  fully  develop  effective  ways  to  manage  health 
care  expenditures.  This  would  entail  such  things  as  exploring  opportunities  to  im- 
prove care  management  in  settings  such  as  nursing  homes  wnere  fraud  and  abuse 
nave  been  recurring  problems;  seeking  ways  to  stren^hen  requirements  for  provid- 
ers that  request  authorization  to  bill  the  program;  identifying  for  its  contractors, 
and  helping  to  implement,  those  leading-edge  technologies  that  can  best  flag  ques- 
tionable claims  or  providers;  and  facilitating  the  prompt  reduction  of  obviously  in- 
flated prices  for  Medicare  supplies  and  services. 

Because  these  efforts  would  have  to  be  funded  out  of  the  government's  discre- 
tionary appropriations,  funding  increases  would  necessitate  spending  cuts  in  other 
government  programs.  Yet  the  return  on  such  Medicare  investments  is  substantial, 
more  than  $11  for  every  additional  dollar.  For  this  reason,  we  have  been  rec- 
ommending since  May  1991  that  the  Congress  consider  extending  the  budget  option 
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available  to  the  Internal  Revenue  Service  under  the  Budget  Enforcement  Act  of 
1990.  If  a  similar  option  was  available  to  Medicare,  HCFA  would  be  able  to  provide 
its  contractors  with  the  necessary  incentive  to  prevent  or  recover  losses  resulting 
from  ejcploitative  billings. 

Mr.  Chairman  and  Members,  I  want  to  thank  you  for  the  opportunity  to  speak 
before  you  today.  This  concludes  my  prepared  statement.  I  would  be  pleased  to  an- 
swer any  questions. 

Appendix  I.— Related  GAO  Products 

Medicare:  Tighter  Rules  Needed  to  Curtail  Overcharges  for  Therapy  in  Nursing 
Homes  (GAO/iS:HS-95-23,  Mar.  30,  1995). 

Medicare  and  Medicaid:  Opportunities  to  Save  Program  Dollars  by  Reducing 
Fraud  and  Abuse  (GAO/T-HEHS-95-110,  Mar.  22,  1995). 

Medicare:  High  Spending  Growth  Calls  for  Aggressive  Action  (GAO/T-HEHS-95- 
75,  Feb.  6  1995). 

High-Risk  Series:  Medicare  Claims  (GAO/HR-95-8,  Feb.  1995). 

Medicare:  Shared  System  Conversion  Led  to  Disruptions  in  Processing  Maryland 
Claims  (GAO/HEHS-94-66,  May  23,  1994). 

Medicare:  Inadequate  Review  of  Claims  Payments  Limits  Ability  to  Control  Spend- 
ing (GAO/HEHS-94-42,  Apr.  28,  1994). 

Health  Care  Reform:  How  Proposals  Address  Fraud  and  Abuse  (GAO/T-HEHS-94- 
124,  Mar.  17,  1994). 

Medicare:  Greater  Investment  in  Claims  Review  Would  Save  Millions  (GAO/ 
HEHS-94-35,  Mar.  2,  1994). 

Medicare:  New  Claims  Processing  System  Benefits  and  Acquisition  Risks  (GAG/ 
HEHS/AIMD-94-79,  Jan.  25,  1994). 

Medicare:  Adequate  Funding  and  Better  Oversight  Needed  to  Protect  Benefit  Dol- 
lars (GAO/T-HRD-94-59,  Nov.  12,  1993). 

Health  Insurance:  Remedies  Needed  to  Reduce  Losses  From  Fraud  and  Abuse 
(GAO^-HRD-93-8,  Mar.  8,  1993). 

High-Risk  Series:  Medicare  Claims  (GAO/HR-93-6,  Dec.  1992) 

Medicare:  One  Scheme  Illustrates  Vulnerabilities  to  Fraud  (GAO/'HRD-92-76,  Aug. 
26,  1992). 

Health  Insurance:  More  Resources  Needed  to  Combat  Fraud  and  Abuse  (GAO/T- 
HRD-92-49,  July  28,  1992). 

Health  Insurance:  Vulnerable  Payers  Lose  Billions  to  Fraud  and  Abuse  (GAG/ 
HRD-92-69,  May  7,  1992),  and  related  testimony  (GAO/T-HRD-92-29,  May  7,  1992). 

Mr.  Barton.  We  now  recognize  Agent  Kubic  from  the  FBI  for  5 
minutes. 

STATEMENT  OF  THOMAS  T.  KUBIC 

Mr.  KuBic.  Good  afternoon,  Mr.  Chairman.  I'm  pleased  to  be 
with  you  today  to  discuss  the  issue  of  Medicare  fraud.  I  too  have 
prepared  a  statement  and  I  submit  that  for  the  record. 

With  Federal  funding  at  about  $162  billion,  the  Medicare  sys- 
tems represents  a  lucrative  target  for  white  collar  crime  and  white 
collar  crime  criminals. 

Medicare,  however,  is  not  the  only  target  of  the  white  collar 
criminal.  As  the  earlier  panels  had  indicated,  the  private  plans  face 
the  same  challenge  and,  in  fact,  are  victimized  to  a  great  extent  by 
the  same  criminals  who  operate  against  and  conspire  to  steal 
money  from  Federal  programs. 

Using  a  conservative  estimate  of  fraud  as  much  as  5  percent,  or 
$7.1  billion,  may  be  lost  annually  to  fraud.  To  gain  some  sense  of 
where  this  loss  fits  with  regard  to  other  white  collar  crime  activity, 
I  would  like  to  point  out  that  in  fiscal  year  1993  financial  institu- 
tions reported  losses  of  $12  billion  to  the  FBI. 

So  we  see  that  while  it  is  a  serious  problem  taken  in  the  context 
of  the  total  health  care  system,  it  is  one  aspect  of  it,  but  it  is  an 
aspect  which  we  pay  particular  attention  to. 


81 


During  fiscal  year  1994  the  FBI  used  249  special  agents  on  a 
full-time  basis  to  investigate  health  care  fraud  cases. 

As  of  the  first  quarter  of  fiscal  year  1995,  that  number  has  risen 
to  384  agents  assigned  full-time. 

Since  approximately  two-thirds  of  our  pending  health  care  fraud 
cases  relate  to  fraud  in  government  programs,  and  since  there  are 
about  1,600  cases  which  we  are  currently  investigating,  roughly 
1,060  cases  currently  under  investigation  involve  both  Medicaid 
and  Medicare  fraud. 

As  a  matter  of  policy,  FBI  Headquarters  strongly  endorses  and 
promotes  the  commitment  and  investigation  of  these  cases  on  a 
joint  basis  with  other  Federal  law  enforcement  agencies.  Joining 
forces  with  Federal  and  state  agencies  allows  us  to  enhance  our  ef- 
forts, and  as  a  result  of  these  efforts,  last  year  there  were  over  353 
criminal  convictions  and  recoveries  of  over  $480  million  in  addition 
to  $32.7  million  which  was  seized  and  ultimately  forfeited  to  the 
Government. 

You've  heard  a  lot  this  morning  and  early  afternoon  about  the 
variety  of  schemes.  From  what  we  see,  the  schemes  range  from 
kickbacks  for  patient  referrals  which  often  result  in  overbillings 
and  fraudulent  bills,  to  those  situations  where  a  fictitious  company 
is  set  up  for  the  express  purpose  of  fraudulent  billings. 

In  this  case,  a  person  who  resembles  a  health  care  providers  is, 
in  fact,  nothing  more  than  a  criminal  who  as  designed  a  scheme 
specifically  to  defraud  the  system. 

In  one  such  investigation,  we  found  one  company  that  had  billed 
over  $1.5  million.  In  another  investigation  we  found  a  second  com- 
pany that  had  billed  $14  million  in  a  period  of  2  years. 

You  also  heard  some  discussions  earlier  today  about  the  coordi- 
nation and  efforts  at  coordination  and  perhaps  some  shortfalls. 

Since  late  1993  the  Department  of  Justice  has  taken  the  lead  in 
the  development  of  an  executive  level  health  care  fraud  committee. 
The  committee  meets  on  a  monthly  basis  and  sits  down  to  discuss 
issues,  trend  analysis,  as  well  as  the  development  of  investigative 
approaches. 

In  addition  to  the  FBI,  the  HHS  IG  and  HCFA  participate  in 
these  meetings. 

As  a  result  of  this  ongoing  discussion  one  of  the  key  issues  was 
solved  last  year  that  related  to  the  sharing  of  information  from 
Medicare  contractors.  In  response  to  a  number  of  situations  where 
the  contractor  felt  somewhat  encumbered  about  providing  informa- 
tion to  the  Bureau,  we  were  able  to  reach  an  agreement  with  the 
HHS  IG  and  HCFA  to  provide  additional  information  on  kind  of  a 
streamlined  basis. 

Independent  of  the  DOJ  executive  level  group,  we  have  an  active 
dialogue  with  HCFA  at  which  time  we  bring  both  field  supervisors 
and  agents  in  to  sit  down  and  talk,  particularly  with  their  rep- 
resentatives in  their  10  regions.  Next  month  a  Medicare  Part  B 
carrier  that  serves  as  a  regional  networking  carrier  is  sponsoring 
a  health  care  fraud  seminar  to  discuss  fraud  trends. 

This  too  will  be  well  attended  by  both  the  FBI  and  the  HHS  IG. 

In  brief,  the  Department  of  Justice  has  made  the  investigation 
and  prosecution  of  health  care  fraud  its  number  one  white  collar 
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crime  priority,  and  I  can  assure  the  subcommittees  that  the  FBI 
will  continue  to  aggressively  pursue  these  cases. 
Thank  you. 

[The  prepared  statement  of  Thomas  T.  Kubic  follows:] 

Prepared  Statement  of  Thomas  T.  Kubic,  Chief,  Financial  Crimes  Section, 
Federal  Bureau  of  Ii^vestigation 

Good  afternoon  Mr.  Chairman  and  members  of  the  committees. 

It  is  my  pleasure  to  be  here  today  representing  the  Federal  Bureau  of  Investiga- 
tion as  your  committees  examine  the  issue  of  Medicare  fraud,  waste  and  abuse. 

As  Director  Freeh  testified  just  a  month  ago  before  Senator  Cohen's  Special  Com- 
mittee on  Aging,  the  health  care  fraud  problem  has  reached  epidemic  proportions. 
Fraud  is  rampant  in  the  $884  billion  U.S.  health  care  industry.  Conservative  esti- 
mates put  the  annual  losses  associated  with  health  care  fraud  at  $44  billion.  Total 
Medicare  benefit  payments  for  1993  totaled  $142.9  billion. 

The  FBI  currently  has  249  special  agents  assigned  full  time  to  investigate  1,612 
health  care  fraud  matters.  Approximately  two-thirds  of  our  investigations  involve 
fraud  against  government  funded  health  care  programs.  Our  experience  in  these 
cases  has  been  that  those  individuals  or  groups  that  choose  to  defraud  our  health 
care  system  do  not  discriminate.  Generally,  those  who  commit  fi*aud  against  Medi- 
care are  also  defrauding  the  Medicaid  and  other  government  programs  and  likewise 
are  cheating  the  private  insurance  companies.  We  rely  heavily  on  the  partnership 
with  the  Department  of  Health  and  Human  Services  (HHS),  Office  of  Inspector  Gen- 
eral (OIG)  to  investigate  fraud  schemes  involving  the  Medicare  program. 

The  FBI  recognizes  that  very  few  successful  cases  are  the  result  of  the  work  of 
one  sole  investigative  agency.  Because  of  this,  almost  all  of  the  FBI's  fifty-six  field 
offices  participate  in  joint  health  care  fraud  task  forces,  many  of  which  include  OIG 
personnel. 

The  FBI  has  broad  jurisdiction  to  address  all  areas  of  health  care  fraud;  including, 
both  federally  and  privately  funded  insurance  programs.  A  coordinated  effort  is 
needed  to  combat  this  problem  on  all  fronts.  With  Federal  dollars  financing  the 
Medicare  program,  the  bureau  has  a  mandated  responsibility  to  investigate  allega- 
tions of  fraud.  In  the  area  of  privately  insured  programs,  the  violation  of  many  Fed- 
eral statutes  to  include  both  mail  and  wire  fraud,  requires  the  FBI's  attention.  No 
one  agency  can  successfully  confront  this  massive  crime  problem  alone.  These  inves- 
tigations require  large  investments  of  resources,  time,  and  effort. 

FBI  investigative  EFFORTS 

In  one  1992  case,  a  task  force  consisting  of  special  agents  fi'om  the  Federal  Bu- 
reau of  Investigation,  inspectors  from  the  United  States  Postal  Inspection  Service 
and  investigators  from  the  State  of  California  Department  of  Insurance  began  inves- 
tigating a  scam  medical  billing  service  that  billed  private  insurance  companies  na- 
tionwide for  laboratory  services  not  rendered.  The  investigation  showed  that  the  de- 
fendants set  up  a  fraudulent  medical  billing  company  in  order  to  steal  over  $1.5  mil- 
lion dollars  from  insurance  companies  across  the  country. 

Perhaps  what  is  most  unsettling  is  the  fact  that  this  was  not  a  complicated  fraud 
scheme.  Without  the  knowledge  of  her  coworkers,  the  defendant  photocopied  and 
smuggled  home  legitimate  claim  forms,  doctors'  tax  identification  information,  and 

Eatients'  medical  insurance  information.  With  nothing  more  than  a  typewriter, 
lank  HCFA  1500  claim  forms  and  stolen  patient  and  doctor  information,  the  de- 
fendant created  a  sham  billing  service  known  as  "consultation  for  pathology". 

By  the  time  investigators  arrested  the  defendants,  they  had  set  up  several  shell 
"billing  services"  including  mail  box  drops,  luxurious  office  suites,  and  a  secretary. 
They  operated  undetected  for  over  a  year  until  insurance  subscribers  realized  some- 
thing was  wrong  with  their  claims. 

On  August  30,  1994,  following  Federal  convictions  for  mail  fraud  and  money  laun- 
dering, the  defendants  were  sentenced  to  serve  a  total  of  seventy-two  months  incar- 
ceration. Seizures  in  this  case  were  considerable  to  include  a  home,  numerous  bank 
accounts,  and  cars  which  were  owned  by  the  defendants. 

During  a  1994  FBI  investigation,  it  was  learned  that  a  number  of  Florida  based 
companies  which  were  in  the  Dusiness  of  distributing  liquid  nutritional  supplements 
were  also  established  as  Medicare  billing  companies.  These  nutritional  supplement 
distributors  devised  a  scheme  to  defraud  Medicare  by  hiring  "recruiters"  who  would 
seek  out  the  elderly  community  and  offer  these  senior  citizens  "free  medical  milk". 
Once  these  unsuspecting  seniors  became  interested  in  the  milk  supplement,  there 
were  signed  up  by  the  recruiters  as  "new  patients".  Medicare  would  then  be  billed. 
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as  the  company  began  its  monthly  delivery  of  this  "medical  milk".  In  less  than  two 
years,  these  companies  billed  Medicare  for  over  $14  million  for  the  distribution  of 
their  nutritional  supplement  product.  Of  those  patients  interviewed  by  the  FBI, 
none  was  qualified  for  or  needed  tubular  feeding  required  by  Medicare  to  pay  for 
such  a  food  supplement. 

This  investigation  resulted  in  a  total  of  18  criminal  convictions,  five  of  whom  were 
medical  doctors. 

During  the  course  of  another  FBI  investigation,  it  was  discovered  that  the  Psy- 
chiatric Institute  of  America,  in  Fort  Worth,  Texas,  negotiated  contracts  with  physi- 
cians and  other  key  referral  sources  resulting  in  false  statements  being  made  to 
Medicare.  These  contracts  actually  disguised  an  elaborate  system  for  paying  kick- 
backs for  patient  referrals  it  is  estimated  that  $20-$40  million  in  kickbacks  may 
have  been  paid  out  for  these  patient  referrals.  During  this  time  period.  Psychiatric 
Institute  of  America  operated  as  a  wholly  owned  subsidiary  of  National  Medical  En- 
terprises (NME). 

On  July  12,  1994,  NME  plead  guilty  and  agreed  to  pay  $379  million  dollars  in 
criminal  fines,  civil  damages  and  penalties  for  kickbacks  and  fraud  at  their  psy- 
chiatric and  substance  abuse  hospitals  in  more  than  30  states.  The  amount  paid  is 
the  largest  ever  obtained  in  a  health  care  fraud  case  to  date.  Investigations  and 
prosecutions  of  individuals  have  followed. 

In  another  joint  FBI-HHS  investigation,  an  elderly  licensed  physician  in  the 
Miami  area,  participated  in  a  Medicare  fraud  scheme  by  signing  blank  diagnostic 
test  orders  and  blank  prescriptions  which  enabled  unlicensed  persons  involved  in 
this  scheme  to  "examine"  patients,  order  tests,  and  prescribe  medications.  All  of 
these  billings  were  submitted  to  Medicare.  The  defendant's  clinic  also  paid  recruit- 
ers kickbacks  of  up  to  $150  for  each  Medicare  patient  delivered.  This  scam  is  be- 
heved  to  have  cost  Medicare  $3.3  million  in  services  not  provided  or  not  necessary. 

On  March  24,  1995,  a  Federal  judge  sentenced  the  physician  to  four  months  in 
prison,  fours  months  home  confinement,  and  three  years  supervised  release,  for  his 
role  in  this  scheme.  The  defendant  was  also  made  to  pay  over  $1  million  in  restitu- 
tion. 

COOPERA.TIVE  EFFORTS  WITH  OTHER  AGENCIES 

Since  late  1993,  officials  at  FBI  headquarters  have  participated  in  a  number  of 
groups  addressing  health  care  fraud.  One  such  group,  the  executive  level  health  care 
fraud  policy  group  is  composed  of  high  level  representatives  from  HHS,  DOJ,  Health 
Care  Financing  Administration  (HCFA)  and  the  FBI.  This  committee  was  respon- 
sible for  drafting  the  MOU  streamlining  direct  DOJ  access  to  Medicare  records. 

In  Columbia,  Maryland,  in  December  1994,  HCFA  sponsored  a  conference  focusing 
on  health  care  fraud  (HCF)  issues.  The  HCFA  conference  was  attended  by  adminis- 
trators fi"om  HCFA,  Medicare  fraud  unit  managers,  HHS-OIG  managers  and  inves- 
tigators, FBI  field  supervisory  special  agents  from  each  of  HCFA's  10  region  and 
representatives  from  tiie  Department  of  Justice  and  United  States  attorney's  offices. 
This  conference  provided  the  FBI  an  opportunity  to  refine  current  operational  proce- 
dures concerning  Medicare  investigations. 

In  February,  1995,  the  FBI  developed  a  health  care  fi*aud  (HCF)  training  course 
for  FBI  agents  newly  assigned  to  investigate  HCF  cases.  This  three  day  training 
session  included  instruction  blocks  on  Medicare  claims  processing,  utilization  review 
and  HCFA  regulations  concerning  the  Medicare  program  and  direct  access  to  Medi- 
care information  by  Federal  investigative  agencies.  Sixty-two  FBI  supervisory  spe- 
cial agents  and  special  agents  participated  in  this  training  session. 

Just  last  week,  the  bureau's  health  care  fraud  unit  (HCFU)  hosted  a  meeting  of 
the  health  care  fraud  working  group  (HCFWG).  This  meeting,  chaired  by  a  senior 
official  in  the  fraud  section,  criminal  division,  DOJ,  was  attended  by  approximately 
80  representatives  from  DOJ,  various  U.S.  attorney's  offices,  HHS-OIG,  HCFA  and 
various  other  partners.  FBIHQ  supervisors  made  a  presentation  to  this  group  up- 
dating them  on  the  FBI's  accomplishments  in  the  area  of  health  care  fraud. 

Upcoming  in  June,  1995,  General  American,  a  Medicare  Part  B  carrier  that  serves 
as  a  regional  networking  carrier  is  sponsoring  a  health  care  fraud  conference  con- 
cerning the  Medicare  program  and  fraud  investigations.  In  attendance  will  be  Medi- 
care carriers,  assistant  United  States  attorneys,  HHS-OIG  investigators  and  FBI  su- 
pervisory special  agents  and  special  agents  from  field  offices  located  in  HCFA's  Re- 
gion VII.  This  training  session  will  provide  attending  agencies  the  opportunity  to 

grofUe  their  role  and  responsibilities  in  detecting  and  investigating  Medicare  fraud, 
luring  this  conference  the  FBI  will  become  more  acquainted  with  Medicare's  con- 
tractxjr's  role.  Medicare's  reimbursement  procedures  and  audit  process.  Forums  such 


84 


as  these  serve  to  foster  improved  working  relationships  and  promote  cooperation 
among  investigative  agencies. 

FBI/HHS-OIG  LIAISON  AND  EXCHANGE  PROGRAM 

In  order  to  improve  the  coordination  and  communication  with  OIG,  a  head- 
quarters supervisory  haison  program  has  been  initiated.  Effective  May  1,  1995  an 
inspector  from  OIG  has  been  detailed  to  FBIHQ  and  a  supervisory  special  agent 
from  FBIHQ  has  been  detailed  to  OIG,  Washington,  D.C.  This  action  is  being  taken 
in  order  to  foster  a  better  working  relationship,  not  only  from  a  headquarters  per- 
spective, but  also  from  field  office  interactions  with  the  regional  inspector  generals 
and  suboffices.  These  supervisors  will  be  establishing  protocols  and  procedures  with- 
in both  agencies  that  include  indices  checks,  exchange  of  data  base  information,  re- 
ferral of  cases,  training,  and  resolution  of  issues  and  problems. 

The  FBI  anticipates  that  with  the  concerted  effort  by  both  the  FBI  and  the  OIG, 
and  their  enhanced  communication  and  working  relationships,  more  efficient  and  ef- 
fective investigative  efforts  will  take  place. 

The  Department  of  Justice  has  made  the  prosecution  of  health  care  fraud  one  of 
its  top  priorities.  I  can  assure  the  committee  that  the  FBI,  with  the  cooperation  and 
assistance  of  the  HHS-OIG  and  other  investigative  agencies,  will  continue  to  aggres- 
sively pursue  those  committing  fraud  on  our  health  care  system. 

Mr.  Chairman,  I  want  to  thank  you  for  this  opportunity  to  testify  today.  I  would 
welcome  any  questions  you  may  have. 

Mr.  Barton.  I  thank  the  gentleman.  We  now  go  to  the  question 
period. 

The  Chair  is  going  to  defer  his  own  questions  for  the  time  being. 
I  would  recognize  the  gentleman  from  Oklahoma  for  5  minutes  of 
questions. 

Mr.  COBURN.  Thank  you,  Mr.  Chairman. 

Mr.  Mangano,  your  testimony  is  that  the  studies  that  you  have 
looked  at  in  terms  of  home  health  care,  you've  seen  about  25  or  26 
percent  of  that  is  inappropriate,  not  necessarily  fraudulent,  but  in- 
appropriate in  terms  of  its  billing? 

Mr.  Mangano.  In  the  State  of  Florida. 

Mr.  COBURN.  Can  you  give  me  an  answer  why  it  takes  7  to  12 
months  to  fill  an  IG  position? 

Mr.  Mangano.  Normally,  what  happens  is  the  President  will 
nominate  an  Inspector  General. 

Mr.  COBURN.  I'm  talking  at  a  state  level  for  a  region  level. 

Mr.  Mangano.  I'm  sorry?  A  State  inspector  general?  I  have  no 
way  to  know  how  that  process  works. 

Mr.  COBURN.  Are  you  aware  that  the  inspector  general  for  HHS 
for  Oklahoma  had  a  vacancy  for  8  months  this  year? 

Mr.  Mangano.  No,  I  was  not.  We  do  not  have  a  Federal  Regional 
Inspector  General  position  in  Oklahoma. 

Mr.  CoBURN.  Are  you  aware  that  we  have  not  had  but  5  convic- 
tions in  30  years  in  Oklahoma  for  Medicare  fraud? 

Mr.  Mangano.  No.  Now,  for  Medicare  fraud  cases,  the  State  At- 
torney General  probably  would  not  be  investigating  unless  there 
was  heavy  Medicaid  involvement. 

Mr.  COBURN.  I'm  talking  Medicare,  less  than  five. 

Are  you  familiar  enough  to  give  me  what  the  original  intent  was 
for  setting  up  home  health  care.  What  was  the  purpose  of  that  pro- 
gram that  this  body  initiated? 

Mr.  Mangano.  My  understanding  was  that  the  Congress  wanted 
to  develop  a  program  that  would  be  able  to  provide  services  to  per- 
sons who  were  homebound  who  needed,  on  an  intermittent  basis, 
some  skilled  basic  services  in  rehabilitation. 
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The  program  also  had  to  be  managed  by  a  physician  who  would 
acknowledge  the  need  for  the  services  and  establish  a  plan  of  care. 

I  believe  the  primary  purpose  was  to  allow  people  the  oppor- 
tunity to  be  treated  at  home  as  opposed  to  going  in  to  more  costly 
nursing  homes. 

Mr.  COBURN.  And  the  key  word  was  "home  bound"? 

Mr.  Mangano.  That's  correct. 

Mr.  COBURN.  Thank  you.  Ms.  Jaggar,  your  testimony  is  that 
there  is  significant  less  scrutiny  on  Medicare  claims,  and  we've 
heard  today  that  HCFA  is  wonderfully  efficient;  they  only  spend 
2.1  percent  of  the  total  dollar.  It  is  just  $3  billion,  but  they  are 
wonderfully  efficient. 

And  what  we  are  seeing  is  that  we  are  looking  at  less  claims  and 
we're  less  good  at  identifying  those,  from  a  statistical  standpoint. 
Why  is  that? 

Ms.  Jaggar.  98  percent  of  the  Medicare  dollars  go  for  payments 
to  providers  and  so  on,  and  so  that  is  a  budget  decision  that  is 
made  by  a  combination  of  the  administration  and  the  Congress 
during  the  routine  budget  cycle. 

I  know  that  you  are  aware  that  there  has  been  a  lot  of  pressure 
to  cut  funding,  to  cut  discretionary  budgets,  over  the  years,  and 
what  remains  for  administrative  costs  that  the  Health  Care  Fi- 
nancing Administration  has  to  cover  is  about  2  percent  of  the  total 
program  dollars. 

Of  that  amount,  some  proportion  goes  to  pay  the  contractors  and 
so  on. 

Mr.  COBURN.  Can  you  tell  me  why  in  the  new  Operation  Restore 
Trust  that  the  rate  of  return  by  the  Federal  Government,  HHS  in 
this  program,  is  half  of  what  the  private  industry  standard  is?  The 
projected  return  is  5  to  1  versus  private  industry  already  has  a  doc- 
umented 9  to  10  to  1?  Can  you  give  me  any  explanation  for  why 
we  would  have  a  goal  half  of  what  private  industry's  is  in  terms 
of  dollar  expenditure? 

Ms.  Jaggar.  No,  I  don't  have  that  explanation.  I  don't  know. 

Mr.  COBURN.  Mr.  Kubic,  if  you  would:  384  agents  now  are  full- 
time  from  your  bureau  working  on  health  care  fraud  in  this  coun- 
try. 

Mr.  KuBic.  That's  correct. 

Mr.  COBURN.  When  should  we  start  seeing  the  results  of  that? 

Mr.  Kubic.  General,  my  experience  as  chief  of  the  white  collar 
crime  section  for  the  last  2V2  years  is  that  some  of  the  more  com- 
plex schemes  actually  take  a  substantial  amount  of  time,  as  you 
would  expect.  Some  cases  on  the  short  end  can  be  completed  in  a 
year. 

Our  investigative  approach  is  to  trv  to  make  greater  use  of  un- 
dercover operations  and  court-ordered  wiretaps  so  that  we  can  cut 
through  perhaps  some  of  the  volumes  and  volumes  of  records  that 
are  often  part  of  the  review. 

Mr.  COBURN.  So  2  years?  Three  years  from  now? 

Mr.  Kubic.  I  would  say  that  2  years  would  be  a  good  estimate. 

Mr.  COBURN.  Let  me  just  follow  up,  Mr.  Chairman.  Do  you  see 
a  good  coordination?  Even  though  I  know  that  has  been  the  gen- 
eral—HHS  has  worked  on  that,  Mr.  Vladick  has  told  us  they  are 
working  on  that. 
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As  somebody  on  the  investigative  side,  do  you  see  the  coordina- 
tion that  is  necessary  to  address  this  problem,  and  with  that  I  also 
would  like  for  you  to  tell  me  where  you  get  your  numbers,  which 
is  half  of  what  every  other  testimony — a  third  of  what  the  director 
of  HCFA  said  the  Medicare  fraud  was. 

Mr.  KuBic.  Okay.  Let  me  take  the  first  question  first,  and  that 
is  what  is  my  assessment  of  the  degree  of  cooperation? 

I  will  be  very  candid  with  you  and  say  that  I  was  the  assistant 
special  agent  in  charge  of  Oklahoma  City  and  felt  that  our  efforts 
in  coordination  with  the  HHS,  which  is  regional  IG  out  of  Dallas, 
were  not  the  best  in  terms  of  coordination  when  I  left  in  1992. 

I  believe  that  one  of  the  things  that  we  have  been  effective  at 
doing  and  accomplishing  with  the  HHS  IG  today  is  to  have  a  much 
better  dialogue  and  a  much  quicker  resolution  of  issues  that  get  in 
the  way  of  investigations.  I  believe  that's  a  much  better  situation 
than  it  had  been. 

Second,  with  regard  to  the  numbers,  we've  seen  ranges  of  any- 
where from  3  to  10  percent  of  fraud.  The  Bureau  has  taken  a  some- 
what more  conservative  posture  in  terms  of  fraud  in  the  system, 
and  basically  have  settled  in  at  about  5  percent. 

I  think  all  of  those  are  within  the  range  and  virtually  impossible 
to  quantify  in  any  significant  way. 

Mr.  Barton.  We  do  need  to  conclude  this  particular  round  of 
questioning. 

We  now  recognize  the  gentleman  from  Pennsylvania,  Mr.  Klink. 

Mr.  Klink.  I  thank  the  chairman.  I  thank  him  for  the  courtesy 
and  the  way  he  is  running  this  hearing. 

I  wonder  if  the  witnesses  here  are  familiar  with  Senator  Cohen's 
July  7,  1994  report  that  was  entitled,  "Gaming  the  Health  Care 
System?"  I  see  some  heads  nodding. 

In  that  report  he  mentioned  that  Federal  resources  to  detect  and 
prosecute  fraudulent  activities  is  severely  strained.  In  fact,  his  re- 
port notes  that  the  HHS  Inspector  General  and  the  FBI,  the  agen- 
cies that  primarily  have  jurisdiction  over  the  bulk  of  the  investiga- 
tive ability  over  Medicare  have  only  450  Federal  investigators  dedi- 
cated to  cover  what  he  claimed  was  4  billion  claims. 

Similarly,  the  GAO  concluded  that  Medicare  was  a  high-risk  pro- 
gram and  remained  highly  vulnerable  to  exploitation  and  that  one 
of  the  continuing  problems  effecting  Medicare's  vulnerability  was 
inadequate  funding  for  fraud  and  abuse  detection. 

I  ask  you  this — make  that  statement  rather,  and  ask  you  this 
question  in  light  of  the  fact  that  we  are  going  to  begin  budget  delib- 
erations this  week.  My  understandings  are  that  the  GAO  budget 
will  be  cut  by  as  much  as  15  to  25  percent.  Similarly,  IG  budgets 
for  the  FBI  and  the  HHS  may  face  cuts. 

Are  we  headed  down  the  wrong  road  here  where  saving  some  dol- 
lars in  those  budgets  may  end  up  costing  us  more  in  Medicare 
fraud  down  the  road? 

In  other  words,  I'm  asking  you  to  give  us  your  opinion  on  cost 
benefit  analysis  of  making  these  cuts  in  your  agencies. 

Mr.  Mangano,  let  me  start  with  you  and  go  down  the  line.  I  think 
you're  absolutely  on  target.  We'd  be  shortsighted  by  reducing  the 
amount  of  money  and  resources  available  to  the  investigative  agen- 
cies in  terms  of  its  return  to  the  Medicare  program. 
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In  our  part  office,  we've  lost — we  had  over  14,000  staff  about  3 
years  ago.  We  are  down  to  about  948,  but  in  that  is  about  259  per- 
sons who  were  transferred  over  to  the  Social  Security  Administra- 
tion. 

In  real  terms,  we've  reduced  our  staff  between  15  and  18  percent 
over  that  timeframe.  The  reason  for  it  has  been  level  budgeting  for 
the  last  3  years.  The  requirements  of  the  budget  enforcement  act 
we  felt  very  strongly. 

We  clearly  understand  the  very  difficult  position  that  the  Con- 
gress is  in  trying  to  allocate  resources  across  different  program  ac- 
counts. 

We  believe  that  money  invested  in  the  Inspector  General's  office 
and  other  law  enforcement  organizations,  money  well  invested  

Mr.  Klink.  Mr.  Mangano,  if  I  could  just  interrupt  you  for  a  sec- 
ond. What  you  are  saying,  in  essence,  we  are  being  penny  wise  and 
pound  foolish? 

Mr.  Mangano.  I  believe  so.  In  our  office,  we've  been  experiencing 
an  $80  to  $1  return.  For  every  $1  you  give  to  us,  we'll  return  $80 
to  the  taxpayers. 

Most  of  that  is  in  legislative  changes,  better  ways  of  buying 
things  or  paying  for  things  for  the  Medicare  program;  but  there  is 
also  a  significant  return  in  the  investigative  site  as  well. 

That  is  why  in  my  written  testimony  I  mentioned  developing  a 
new  way  of  supporting  law  enforcement  in  this  area  by  having  the 
perpetrators  of  crime  foot  the  bill.  That  is,  after  the  program  has 
recovered  the  money  lost  to  it  in  overpayments,  the  fines  and  pen- 
alties be  included  in  a  reinvestment  fund.  Organizations  like  the 
FBI,  the  Inspector  General's  Office  and  others  could  receive  some 
money  back  out  of  it  for  enforcement  activities.  That  would  take 
some  of  the  pressure  off  the  Congress  to  have  to  deal  with  the 
Budget  Enforcement  Act  regarding  our  offices. 

Mr.  Klink.  Ms.  Jaggar? 

Ms.  Jaggar.  Mr.  Klink,  since  1991  we  have  been  recommending 
that  Congress  consider  extending  the  budget  option  that  it  has  ex- 
tended to  the  Internal  Revenue  Service  to  those  agencies  involved 
in  health  care  fraud  and  abuse  so  that  they  are  not  subject  to  the 
discretionary  spending  cap. 

As  you  know,  GAO  is  part  of  the  Legislative  Branch  and  not  part 
of  the  Executive  Branch,  and  our  budget,  as  all  budgets  are,  so  to 
speak,  in  your  hands.  We  too  think  that  we  provide  many  benefits 
to  Congress. 

We  would  like  to  emphasize  that  we  think  that  in  the  area  of 
fraud  and  abuse  there  are  several  options  that  the  Congress  could 
take  to  preserve  the  funding  for  these  fraud  and  abuse  type  activi- 
ties that  do  return  more  than  they  cost,  and  we  would  encourage 
consideration  of  this  kind  of  proposal  being  extended  to  other  agen- 
cies. 

Mr.  Klink.  Do  you  have  any  kind  of  dollar  figures?  As  Mr. 
Mangano  mentioned  an  80  to  1  return.  Do  you  have  any  kind  of 
figures  as  to  the  expenditures  put  into  this?  What  we  could  expect 
to  see  returned  to  the  Federal  Government  in  the  form  of  fraud 
that  was  found  out? 

Ms.  Jaggar.  The  General  Accounting  Office— -the  reason  I  hesi- 
tate to  give  you  numbers  like  that  is  we  do  have  returns  on  invest- 
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ments  so  to  speak  on  our  budget,  but  all  of  our  work  is  not  fraud 
and  abuse  related  work.  We  do  many  other  things  including  legal 
decisions  and  so  on.  So  I  think  the  dollar  savings  that  we  conserv- 
atively achieve  over  a  year  are  about  $35  to  $1,  but  those  areas  in- 
clude other  areas  than  fraud  and  abuse. 

Mr.  BILIRAKIS  [presiding].  The  gentleman's  time  is  expired,  but 
I  will  come  back  to  you  and  give  you  another  5  minutes  since  you 
are  the  only  one  in  this  side  of  the  aisle  who  is  here  today. 

Mr.  Klink.  Thank  you,  Mr.  Chairman. 

Mr.  BILIRAKIS.  Mr.  Burr? 

Mr.  Burr.  Thank  you,  Mr.  Chairman. 

Agent  Kubic,  let  me  follow  up  on  just  a  couple  of  things  if  I  could. 
Mr.  Whitley  who  testified  in  the  panel  prior  to  yours  suggested 
that  there  might  be  a  turf  battle  between  HHS  and  the  FBI.  Can 
you  comment  quickly  as  to  whether  one  exists  or  whether  that  was 
just  an  observation  on  his  part? 

Mr.  KuBic.  My  observation  would  be  that  there  is  no  turf  battle 
between  the  FBI  and  the  HHS  IG.  We  had  some  issues  that  we 
needed  to  resolve  with  regard  to  information  and  access  to  informa- 
tion, and  we  have  developed  some  mechanisms  to  streamline  that 
so  that  when  the  investigator  needs  particular  records  he  is  able 
to  get  those. 

Mr.  Burr.  How  many  of  the  cases  that  you've  been  personally  in- 
volved in  has  there  actually  been  a  coordinated  effort  from  all  the 
Federal  agencies  from  start  to  finish? 

Mr.  KuBic.  Well,  one  of  the  problems  with  the  sense  that  each 
case  has  to  be  coordinated  with  the  other  agencies  is  that  there  is 
a  real  resource  question. 

For  example,  in  the  Las  Vegas  field  division  where  we  have  a 
large  number  of  health  care  fraud  investigations,  there  is  no  HHS 
IG  representative.  That  office  is  covered  on  a  road  trip  out  of  Phoe- 
nix, and  the  division  office  is  in  San  Francisco. 

So,  as  a  matter  of  fact,  if  the  Bureau  were  to  wait  for  a  joint  ef- 
fort with  regard  to  HHS  IG,  the  case  would  move  very  slowly. 

There  are,  however,  in  the  overall  program  a  large  number  of 
working  groups  that  include  the  state  Medicare  fraud  control  units 
which  we  also  do  a  lot  of  work  with. 

Do  you  see  where  I'm  coming  from  with  regard  to  joint  cases  ver- 
sus not? 

Mr.  Burr.  I  guess  my  question  would  be  if  the  fraud  and  abuse 
is  rampant  in  that  town,  has  the  FBI  made  a  request  to  have  co- 
ordinated efforts  more  closely  there  with  the  other  agencies,  or  do 
we  just  accept  the  fact  that  they  are  going  to  continue  to  operate 
as  is? 

Mr.  Kubic.  No.  We  would  have  discussion  to  elicit  the  support 
of  the  other  agencies  if  they  had  a  representative.  If  they  didn't 
have  a  representative  in  the  office  at  all  it  would  be  fairly  difficult 
to  get  a  joint  effort  going.  Most  of  the  major  cases  that  we're  in- 
volved in  do,  in  fact,  have  other  agency  participation  just  as  a  mat- 
ter of  course. 

Mr.  Burr.  In  your  opinion,  if  we  continue  to  do  what  we're  doing 
on  fraud  and  abuse,  when  will  we  eliminate  it? 
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Mr.  KUBIC.  I  think  one  of  the  other  panel  participants  earlier 
mentioned — I  think  it  was  Kirk — that  he  didn't  really  see  an  end, 
an  elimination  of  fraud  and  abuse. 

Heading  the  entire  White  Collar  Crime  Program,  I  agree  with 
that  assessment.  People  who  are  involved  in  criminal  activity  will 
continue  to  devise  ways  to  beat  the  system,  whether  it  is 
telemarketing  fraud,  bank  fraud  or  health  care  fraud. 

What  we  try  to  do  through  law  enforcement  and  criminal  pros- 
ecution is  to  deter  some  of  the  conduct  and  also  to  punish  those 
subjects  who  are  involved  in  it  through  the  taking  and  seizing  of 
their  assets,  through  their  incarceration,  through  the  dissolution  of 
their  companies. 

Mr.  Burr.  Do  you  think  our  current  system  is  more  susceptible 
to  fraud  and  abuse  than  it  should  be?  Could  we  make  improve- 
ments in  the  current  system  that  would  tend  to  make  your  job  easi- 
er? 

Mr.  KuBic.  Yes.  I  think  there  was  also  an  earlier  discussion 
about  an  all-claims  database.  This  is  a  proposal  that  had  pre- 
viously been  raised  by  the  National  Insurance  Crime  Bureau. 

In  essence,  for  those  people  who  are  involved  in  fraud  against  in- 
dividual companies,  their  activity,  their  filing  of  claims,  the  identi- 
fication of  suspicious  providers  bubbles  up  a  lot  quicker  if  there 
was,  you  know,  some  database  you  could  bounce  all  of  the  claims 
against. 

So  the  answer  is  yes,  there  are  some  ways. 

Mr.  Burr.  I  would  take  for  granted  from  one  of  your  comments 
that  the  FBI  must  have  received  about  a  30  percent  increase  in 
their  budget  last  year? 

Mr.  KUBIC.  No. 

Mr.  Burr.  I  think  that's  about  the  number  of  agents  that  you  in- 
creased into  fraud  and  abuse  on  Medicare,  is  that  correct? 

Mr.  KuBic.  Yes.  That  was  accomplished  in  part  through  a  re- 
alignment of  100  agents  from  the  Financial  Institution  Fraud 
Work,  also  a  part  of  the  White  Collar  Crime  Program  into  health 
care  fraud. 

Mr.  Burr.  So  prioritization  within  the  department? 
Mr.  KuBiC.  Yes,  sir. 

Mr.  Burr.  Let  me  switch  over,  if  I  could,  Mr.  Mangano,  and  just 
ask  you  a  question.  I  was  noticing  as  I  read  through  the  overview 
of  the  comments  that  you  made  that,  by  way  of  background  

Mr.  BILIRAKIS.  Would  you  do  it  quickly,  Richard? 

Mr.  Burr.  I  will,  Mr.  Chairman.  The  Inspector  General  was  cre- 
ated in  1976  and  statutorily  charged  with  protecting  the  integrity 
of  the  departmental  programs. 

I  guess  my  question  to  you  would  be  that  you  really  aren't  fund- 
ed to  the  degree  that  you  need  to,  or  has  this  not  been  a  priority 
to  protect  the  integrity  of  this  system  as  it  relates  to  the  statutorial 
area  that  you  are  charged  with  in  the  Inspector  General's  office? 

Mr.  Mangano.  I  would  answer  it  in  the  following  way.  That 
every  dollar  we  get  from  the  Congress  we'll  put  to  good  use. 

Over  the  years,  our  offices  had  to  compete  with  other  very  worth- 
while efforts  by  the  administration  and  the  Congress.  Particularly 
with  regard  to  the  Budget  Enforcement  Act,  you've  had  to  make 
some  very  tough  decisions. 
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We  put  the  money  to  good  use.  Over  the  last  3  years  we  have 
been  level  funded.  By  being  level  funded,  that's  caused  our  num- 
bers of  staff  to  decrease.  We  could  certainly  use  more  help,  and 
that  is  why  we  suggested  a  way  of  funding  this  that  really  wouldn't 
draw  down  on  taxpayer  resources. 

Mr.  Burr.  I  guess  my  question  would  again  go  back  to  the  state- 
ment that  I  said  to  Agent  Kubic.  If  in  their  case  they  prioritize  this 
higher  on  the  list  because  of  the  severity  of  the  problem,  in  fact, 
even  though — and  I  am  looking  at  your  budget  here  and  you  are 
under  level  funding — even  though  you've  had  level  funding,  if  the 
problem  is  that  great  should  we  

Mr.  BILIRAKIS.  Would  you  tie  it  up,  please?  A  yes  or  no  answer. 

Mr.  BURR.  I  guess  the  question  would  be  can  we  prioritize  in 
your  office  to  see  that  this  is  of  greater  urgency  to  you? 

Mr.  Mangano.  In  the  office  of  the  Inspector  General  at  HHS  it 
is  the  highest  priority. 

Mr.  Burr.  Thank  you. 

Mr.  BiLiRAKis.  The  gentleman's  time  has  long  expired. 

Before  we  go  back  to  Mr.  Klink,  not  belittling  the  role  of  any  of 
your  offices  or  any  of  the  prior  ones  that  testified  here  or  the  subse- 
quent ones  because  it  is  just  the  first  of  many  hearings,  you  know 
we  can't  continue  as  we  have  been.  And  we  can  talk  about  more 
money  and  that  sort  of  thing  and  $80  returned  for  $30  spent  and 
that  sort  of  thing.  That  $80  is  wonderful.  The  few  hundred  million 
dollars  that  you've  indicated  has  come  back  in  is  very  helpful,  but 
we  are  talking  about  hundreds  of  billions  of  dollars  of  waste  here 
as  a  result  of  fraud  and  abuse  and  waste. 

So  I  don't  think  that  therein  lie  all  of  the  answers.  Maybe  a  por- 
tion of  the  answer. 

Ms.  Jaggar,  I  just  wonder.  I  know  the  question  was  asked  about 
turf  battles,  whether  there  is  any  of  that.  I  have  no  reason  to  feel 
that  there  is.  As  far  as  I  know,  I  haven't  heard  anything  to  that 
effect.  I  can't  speak  for  everybody  on  this  committee. 

Are  we  going  about  it  the  right  way?  You  talked  about  a  coordi- 
nated effort  and  to  me  coordinated  effort  means  basically  the  14  or 
15  offices  that  have  sort  of  shared  responsibility  and  here  you  co- 
ordinate all  those  offices. 

I  just  wonder  if  we  need  whatever  that  figure  is,  14  or  15?  Is 
there  a  better  way  to  go  about  this  so  that  we  can  sort  of  focus 
these  investigations  whether  it  be  a  new  group  that  is  created  or 
whether  we  just  sort  of  choose  among  these  two  groups  or  maybe 
take  into  consideration  others  and  possibly  maybe  reinforce  their 
responsibilities,  give  them  maybe  more  enforcement  procedures  and 
that  sort  of  thing. 

You  know,  you  probably  were  in  here  during  the  opening  state- 
ments. I  was  very  disappointed  when  I  heard  some  partisan  type 
statements.  I  mean,  we  really  mean  well  here,  and  we've  heard  tes- 
timony that  as  much  as  30  percent  of  health  care  costs  is  a  result 
of  fraud  and  abuse  over  the  period  of  time.  We've  heard  that  kind 
of  testimony. 

Here  we  are  talking  about  a  very  conservative  10  percent.  Even 
if  we  limit  ourselves  to  the  10  percent,  I  think  its  worthwhile  that 
we  all  work  together  because  we're  talking  about  reducing  the  rate 
of  spending  on  Medicare  and  Medicaid. 
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By  gosh,  by  solving  this  problem,  we  can  get  $190  billion  over  7 
years,  for  instance.  If  we  could  get  savings  out  of  this,  you  can  see 
it  makes  all  of  our  jobs  a  heck  of  a  lot  easier  when  it  comes  to  re- 
ducing the  remaining  dollars. 

I  don't  want  to  take  up  all  the  time  with  basically  a  question,  but 
I'm  just  kind  of  sick  and  tired  that  we  haven't  gotten  to  this.  We've 
lent  lip  service  to  it,  rhetoric,  but  just  haven't  really  done  anything. 

So  we  need  your  help  with  specifics,  and  we're  hopeful  that 
maybe  somebody  would  admit,  hey,  you  know,  my  agency  is  not  the 
appropriate  one,  and  maybe  make  recommendations  in  that  regard 
rather  than  just — and  Mr.  Mangano,  I  don't  mean  this  personally — 
but  rather  than  just  we  need  more  money. 

Any  comments? 

Ms.  Jaggar.  Mr.  Chairman,  I  would  like  to  say  that  the  United 
States  is  a  wonderful  place.  It  has  a  lot  of  opportunities  for  a  lot 
of  people  to  make  a  lot  of  money. 

As  you  are  well  aware,  the  health  industry  is  one-seventh  of  the 
U.S.  economy.  Indeed,  we  have  many  wonderful  citizens  and  we 
have  a  few  scumbags.  Unfortunately,  that's  true. 

I  think,  as  Agent  Kubic  says,  that  we've  not  found  a  way  to  alter 
the  incentives  enough  or  to  have  the  penalties  be  severe  enough  to 
keep  those  people  who  want  to  rip  off  the  Federal  Government 
from  doing  it. 

In  addition,  I  think  that  it  would  be  worthwhile  for  Congress 
over  time  to  take  a  hard  look  at  what  kind  of  tools  it  actually  puts 
in  the  hands  of  those  people  who  are  trying  to  do  something  about 
fraud  and  abuse. 

The  Health  Care  Financing  Administration  comes  under  a  lot  of 
criticism,  especially  from  us,  for  things  that  it  does  not  do,  but  its 
hands  are  tied  in  many  different  ways.  Our  legal  system  is  set  up — 
excuse  me  for  telling  you  things  you  know  very  well — ^to  protect 
people  from  being  unjustly  accused  of  things  and  to  allow  them 
many  opportunities  for  recourse. 

I  think  that  is  part  of  the  complexity  of  this  problem.  So  we  all 
would  be  delighted  to  continue  to  work  with  you  all  and  I  think  we 
have  a  lot  of  suggestions  that  we  would  like  to  make.  Some  have 
been  made  today.  We  have  a  small  store  of  additional  ones  we'd 
like  to  make. 

I  do  think  much  can  be  done  to  solve  the  problem,  but  there  are 
conflicting  objectives  that  will  not  make  it  easy,  not  allow  it  to  be 
easy. 

Mr.  BiLlRAKlS.  And  you  know  we  are  an  ivory  tower  when  you 
make  comments  like,  "Some  things  that  you  know  so  well."  You 
would  be  surprised  at  what  we  don't  know,  so  we  do  need  your 
help,  all  of  you,  desperately  in  an  unselfish  non-jurisdictional  way, 
if  you  will,  because  we  are  awfully  serious  and  I  hope  that  we  can 
keep  up  this  seriousness. 

Mr.  Klink,  any  additional  time  you  may  use. 

Mr.  Klink.  Thank  you,  Mr.  Chairman.  I  appreciate  that.  Let  me 
just  echo  what  Chairman  Bilirakis  said.  Don't  automatically  as- 
sume that  we  have  this  great  pool  of  knowledge  because  sometimes 
we  don't  know  it.  I  concur  with  him  on  that. 

As  a  follow-up  to  Chairman  Bilirakis'  question,  I  think  that  I've 
read  in  some  of  the  reports  that  have  been  filed  by  HHS  and  GAO 
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in  particular,  you  do  make  recommendations  when  you  file  these 
reports?  Whether  they  are  acted  on  or  not  is  not  within  your  juris- 
diction of  the  duty  that  you  are  to  carry  out?  I  see  heads  nodding. 

Mr.  Mangano.  That's  correct. 

Ms.  Jagoar.  Yes. 

Mr.  Klink.  Ms.  Jaggar? 

Ms.  Jaggar.  We  do  work  with  HHS  and  they  are  required  to  re- 
port back  whether  or  not  they  have  chosen  to  act  upon  many  sug- 
gestions and  recommendations. 

They  do  have  many  initiatives  underway.  I  mentioned  several, 
and  they  are  constrained  in  a  number  of  ways,  but  there  are  also 
some  areas  that  they  are  not  pursuing  as  aggressively  as  we  think 
they  should,  that  could  realize  some  benefits. 

Mr.  Klink.  Let  me  start  off  by  saying  that  I  don't  know  if  you 
were  here  or  not  for  the  previous  panel,  but  I  pointed  out  in  that 
panel  that  Medicare  does  a  much  better  job  of  administering  in  a 
cost  fashion  than  the  private  sector  does. 

The  1991  figures,  the  latest  ones  that  we  have,  administrative 
costs  for  Medicare  are  2.1  percent  industry  wide;  the  average  is 
about  16.8  percent. 

Yet,  conversely,  it  appears  that  the  private  sector  does  a  much 
better  job  of  policing  waste,  fraud  and  abuse  than  does  the  Medi- 
care system.  That  is  the  general  belief. 

Let  me  start  with  Mr.  Kubic.  Is  that,  in  fact,  the  truth  and  if  so 
why.  I  would  like  to  have  each  of  the  panel  members  give  a  re- 
sponse. 

Mr.  KUBIC.  I'm  not  so  sure  that  I  would  agree  that  the  private 
sector  does  that  much  better  of  a  job.  They  have  a  number  of  insti- 
tutions, the  National  Insurance  Crime  Bureau,  that  they  rely  on. 
They  have  their  special  investigative  unit,  personnel.  Each  major 
insurance  company  has  special  investigative  unit  personnel. 

They  encounter  a  lot  of  the  same  problems  that  the  Federal  Gov- 
ernment has,  and  I'll  give  you  an  example.  We  don't  have  a  rep- 
resentative from  the  United  States  Attorney's  Office  here  anymore, 
but  there  is  a  conflict  in  competing  priorities  in  terms  of  prosecut- 
ing cases. 

Now  it's  been  very  good  that  the  Attorney  General  has  des- 
ignated health  care  fraud  as  her  top  priority  in  the  white  collar 
crime  area,  and  that  is  going  to  help  a  lot,  but  when  you  go  to  a 
state  prosecutor  if  you  are  working  in  a  task  force  and  he's  got  a 
backlog  of  murder  cases  and  murder  subjects — defendants  that  are 
awaiting  trial,  it's  awful  tough  to  get  that  fraud  case  heard  or  pre- 
sented to  the  Grand  Jury. 

So  there  are  some  things  like  that  that  we  who  work  white  collar 
crime  have  to  confront. 

Mr.  Klink.  Thank  you.  Ms.  Jaggar. 

Ms.  Jaggar.  About  2  weeks  ago  we  reported  on  the  use  of  com- 
puter technology  that  is  being  worked  with  by  several  private  orga- 
nizations. Our  study  involved  taking  a  couple  hundred  thousand 
claims  that  Medicare  had  processed  and  running  those  through  the 
commercial  software  to  see  if  the  software  would  identify  billing 
problems  that  involved — the  term  that  is  used  is  unbundling.  I 
could  explain  that  
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Mr.  BiLlRAKlS.  That's  all  right.  Let's  go  to  Mr.  Mangano  because 
I  don't  want  to  nin  out  of  time. 

Mr.  Mangano.  Thank  you,  I  would  come  closer  to  the  remarks 
I  think  of  Mr.  Kubic,  I  think  that  the  private  sector  has  done  a  bet- 
ter job  over  the  years  but  in  terms  of  their  ability  to  detect  and  to 
prosecute  health  care  fraud,  I  think  they  are  actually  behind  the 
Medicare  program. 

It  was  about  10  years  ago  that  we  helped  start  the  National 
Health  Care  Anti-Fraud  Association,  and  every  year  we  have  been 
conducting  usually  two  different  training  sessions  during  the  year 
to  bring  them  up  to  speed  as  to  the  kinds  of  scams  that  are  under- 
way in  the  Medicare-Medicaid  programs  because  we  think  their 
programs  are  implicated  as  well. 

As  we  get  involved  in  individual  cases  themselves,  we  fmd  that 
providers  have  not  only  defrauded  the  Medicare  program  but  also 
private  insurers  as  well. 

Mr.  Klink.  If  I  could  ask  you  just  very  briefly  a  yes  or  no  answer 
to  this,  some  people  have  argued  the  best  way  to  eliminate  fraud 
in  Medicare  is  to  privatize  it.  Do  you  agree  with  that? 

Mr.  Mangano. 

Mr.  Mangano.  I  wouldn't  agree  or  disagree  with  it.  I  think  that's 
an  issue  for  further  study. 
Mr.  Klink.  Ms.  Jaggar. 
Ms.  Jaggar.  To  privatize  Medicare? 

Mr.  Klink.  Yes.  To  privatize  Medicare — would  it  help  to  get  some 
of  the  waste,  fraud  and  abuse  out  of  it?  Would  that  be  a  better  way 
to  go? 

Ms.  Jaggar.  Not  necessarily. 
Mr.  Klink.  Mr.  Kubic? 
Mr.  Kl'BIC.  I'm  not  sure. 

Mr.  Klink.  Okay.  Neither  am  I.  That's  why  I'm  asking. 

Previous  work  by  this  subcommittee  has  found  that  fiscal 
intermediaries,  the  private  insurance  companies,  hired  by  the  Gov- 
ernment to  oversee  Medicare  claims  have  often  failed  in  their  abil- 
ity to  detect  fraud  in  the  Medicare  program.  Fiscal  intermediaries 
in  fact,  as  you  know,  are  the  private  entities.  What  does  this  tell 
us  about  relying  on  the  private  sector  to  police  fraud  in  Medicare? 

Mr.  BiLiRAKis.  A  short  answer,  please. 

Mr.  Klink.  It  seems  to  have  failed  in  the  past — if  I  could  have 
each  one  give  a  short  answer. 
Mr.  BILIRAKIS.  Very  short. 

Mr.  Mangano.  The  short  answer  to  that  is  that  the  carriers  and 
the  intermediaries,  the  Medicare  contractors,  get  paid  for  process- 
ing claims  quickly.  When  you  do  that,  you  do  run  into  problems  of 
them  not  paying  properly,  and  we  have  experienced  a  number  of 
contractors  in  the  recent  years  that  have  actually  been  thrown  out 
of  the  Medicare  program. 

Ms.  Jaggar.  They  spend  less  than  one-quarter  of  a  percent  of  the 
Medicare  budget  on  fraud  and  abuse  activities. 

Mr.  Klink.  Mr.  Kubic,  do  you  have  any  reaction? 

Mr.  Kubic.  Yes.  I  think  they  are  unlikely  to  fmd  it— same  kind 
of  response  I  had  with  regard  to  the  private-public  sector,  who  is 
better  at  fraud  detection. 

Mr.  Klink.  Mr.  Chairman,  thanks  for  the  courtesy.  Appreciate  it. 
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Mr.  BiLlRAKlS.  I  thank  the  gentleman. 

Let  me  ask  you  very  quickly,  would  you  be  willing,  your  offices 
be  willing  to  sit  down  with  us,  with  staff,  et  cetera,  around  a  table, 
no  deadlines  of  5  minutes,  5  minute  questions,  5  minute  answers, 
et  cetera,  and  to  really  knock  out  some  good,  sensible  legislation 
that  will  help  to  improve  it  in  this  area? 

Mr.  KUBIC.  Absolutely. 

Ms.  Jaggar.  Delighted. 

Mr.  BiLiRAKlS.  Ms.  Jaggar.  Mr.  Kubic? 

Mr.  Kubic.  Yes. 

Mr.  BILIRAKIS.  Thank  you.  Because  Dr.  Coburn  is  threatening  to 
move  over  to  the  other  side  so  he  can  get  additional  time,  without 
objection  I  am  going  to  grant  him  an  additional  2  minutes. 

Dr.  Coburn.  Thank  you,  Mr.  Chairman. 

I  want  to  make  some  points  and  I  think  it's  important.  If  you  lis- 
ten to  what  the  private  insurance  people  have  said  is,  number  one, 
they  think  10  percent  of  their  billings  are  fraud,  and  you  all  testi- 
fied that  they  may  be  doing  a  better  job  than  you  all. 

Number  two  is  thej^re  hampered  because  they  can't  share  infor- 
mation legally.  They  do  get  some  information  from  you  all. 

Number  three  is  they  are  the  private  carrier  that  you  are  paying 
to  pay  this.  They  know  without  a  doubt  who  the  fraudulent  people 
are.  They  can't  get  you  all  to  pay  attention  to  them,  and  I  have  tes- 
timony of  myself  and  hopefully  we'll  have  someone  come  from  some 
of  the  private  carriers  that  will  give  this  information,  which  I  have 
taken  and  have  received  and  hopefully  will,  in  one  of  our  other 
hearings. 

The  problem  is  that  it's  not  that  we  don't  know  who  is  doing  this. 
We  know  who  is  doing  it.  You  all  are  looking  at  the  scam,  and 
that's  what  I  keep  hearing.  I  keep  hearing  you  all  say  the  schemes, 
the  schemes.  Well,  there  is  a  large  portion  of  fraud  that  is  being 
committed  by  doctors  just  like  me  out  there  every  day  who  know 
how  to  bilk  the  system,  and  they  are  not  part  of  the  big  under- 
ground and  that  is  where — ^for  example,  Aetna  Medicare. 

I  know  they  know  where  a  large  portion  of  the  fraud  is  in  their 
region.  They  handle  Oklahoma  and  New  Mexico.  They  know  a 
large  portion  of  it,  so  we  don't  hear  it. 

I  think  one  other  comment  needs  to  be  made  and  I'll  be  quiet, 
Mr.  Chairman,  and  that  is  this  idea  of  efficiency  of  HCFA  is  a 
farce.  We  are  spending  $3  billion  to  manage  a  Medicare  program 
of  which  we  have  just  heard  testimony  that  less  than  a  quarter  of 
1  percent  of  that  $3  billion  is  to  find,  to  try  to  find  somewhere 
around  $20  billion  a  year. 

In  the  private  insurance  they  not  only  have  to  try  to  recruit  cus- 
tomers and  manage  and  pay  a  profit  but  they  also  have  to  meet 
all  the  requirements  that  organizations  such  as  yours  lay  out  in  the 
private  insurance  field  as  well  as  in  the  public,  so  I  think  it's  real 
important  that  we  have  testimony  that  the  2.1  percent  is  a  false 
figure. 

There  are  a  lot  of  people  in  this  country  that  would  love  to  have 
that  $3  billion  to  manage  Medicare  from  a  private  standpoint  and 
I  think  do  a  much  more  efficient  way  of  doing  it,  so  it's  important 
that  we  not  go  along  and  say  that  they  are  necessarily  efficient  be- 
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cause  we  have  such  a  small  percentage,  when  we  have  such  a  mag- 
nificent amount  of  money  spent  in  total.  Thank  you. 

Mr.  BILIRAKIS.  I  thank  the  gentleman.  To  finish  up  the  question- 
ing, Mr.  Barton  of  Texas,  the  fine  chairman  of  the  O&I  Committee. 

Mr.  Barton.  I  thank  the  distinguished  chairman  of  the  Health 
and  Environment  Subcommittee,  and  I  have  got  a  number  of  ques- 
tions and  I'm  going  to  take  more  than  5  minutes. 

Now  I  saved  myself  for  last  because  I  didn't  want  to  disenfran- 
chise any  of  the  other  members  of  the  committee. 

Now  my  first  question  is  to  Mr.  Mangano. 

When  the  Inspector  General  testified  before  the  Oversight  Sub- 
committee last  year,  actually  on  February  the  9th,  1994,  and  I'm 
going  to  read  some  of  her  testimony,  her  oral  testimony.  Now  this 
related  primarily  to  some  work  being  done  for  Medicare  as  second- 
ary payee  but  it  was  also  generally  to  the  entire  Medicare  program. 

It  said — she  said,  quote,  "As  a  result  a  number  of  corrective  ac- 
tions have  been  implemented  or  are  in  the  process  of  being  imple- 
mented to  help  identify  and  recover  inappropriate  Medicare  pay- 
ment including,  (1)  an  exchange  of  automated  information  between 
Social  Security  Administration,  the  Internal  Revenue  Service  and 
HCFA;  (2)  the  creation  of  the  Medicare  and  Medicaid  Coverage 
Data  Bank  to  facilitate  the  identification  of  other  health  care  insur- 
ance coverage;  (3)  HCFA's  upgrading  of  the  common  working  file 
of  information  concerning  other  payors,  the  modification  of  the 
Medicare  claim  forms  to  obtain  additional  MSP  information." 

She  then  goes  on  to  talk  about  HCFA  was  publishing  some 
guidelines  as  of  January  1994. 

Now  my  question  is  it's  a  year  later  and  no  one  in  the  first  panel 
or  this  panel  has  provided  any  information  that  tells  us  if  what 
was  testified  to  last  year  is  actually  being  implemented  and,  if  so, 
is  it  being  successful,  so  Mr.  Mangano,  based  on  Mrs.  Brown's  testi- 
mony of  last  year,  what  has  happened  in  the  interim  that  would 
give  us  some  confidence  that  actual  progress  is  being  made  in  this 
area? 

Mr.  Mangano.  Well,  each  of  the  items  that  you  did  mention  I  am 
aware  of  activities  that  have  been  taking  place  in  HCFA  over  the 
last  year. 

With  regard  to  the  common  working  file,  for  example,  we  are 
using  that  ourselves  much  more  now  that  file  is  becoming  more  in- 
clusive of  claims  that  Medicare  is  paying. 

We  are  using  the  common  working  file  to  see  these  big  spikes  up 
in  cost.  As  an  example,  one  of  the  items  that  I  included  in  my  testi- 
mony was  orthotic  body  jackets.  One  year  there  was  no  claims 
against  Medicare.  Two  years  later  it  was  $18  million.  We  jumped 
in  and  did  an  audit.  We  did  an  investigation  and  an  evaluation. 
HCFA  was  able  to  make  the  changes  and  now  that's  driven  right 
down  to  zero. 

Mr.  Barton.  Well,  could  we  have  a  status  report  in  writing  

Mr.  Mangano.  Sure. 

Mr.  Barton,  [continuing]  what's  gone  on  in  the  last  year  so  that 
we  can  actually  see  if  steps  are  

Mr.  Mangano.  Absolutely,  but  I  would  also  be  very  honest  in 
telling  you  that  none  of  those  steps  is  completely  finished. 
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Mr.  Barton.  Now  the  second  question,  and  this  is  to  Ms.  Jaggar, 
the  HCFA  testified  either  last  year  or  the  year  before  last  that  they 
had  some  sort  of  a  massive  computer  program  underway  that 
would  give  them  the  ability  to  have  a  single  data  bank  that  every- 
thing would  come  into  and  that  they  could  then  look  at.  They  said 
that  would  take  about  3  years. 

Well,  where  is  that?  Are  we  a  year  away?  Two  years  away — or 
if  HCFA  came  in  today  would  they  still  say  they  are  3  years  away 
from  having  that  in  place? 

Ms.  Jaggar.  The  Medicare  Transaction  System  is  I  think  what 
you  are  referring  to  and  the  Health  Care  Financing  Administration 
is  proceeding  through  the  process  of  identifying  the  requirements 
for  that  system. 

Mr.  Barton.  So  it's  still  3  years  away? 

Ms.  Jaggar.  My  colleague  tells  me  that  the  time  is  1999  but  I 
do  want  to  mention  what  they  are  talking  about  there.  There  was 
a  protest  over  the  award  being  

Mr.  Barton.  Well,  1999  is  actually  4  years  away  so  they  have 
slipped  a  year  in  the  last  year. 

I  don't  blame  you  for  that  but  that's  inexcusable.  I  mean  it  really 
is.  We  may  need  to  do  a  private  meeting  just  with  HCFA  represent- 
atives on  that. 

Now  I  want  to  get  to  my  good  friend  from  the  FBI  and  I  don't 
want  you  to  take  this  personally,  but  I  have  listened  to  you  as  the 
FBI  representative  testify  today  about  what  a  crackerjack  agency 
you  are  and  you're  coordinating  and  you  are  doing  all  these  great 
things  and  you  just  want  to  help  and  okay. 

We  have  tried  for  a  week-and-a-half  to  get  a  witness  approved 
by  the  FBI  to  come  here  today  and  testify  as  to  massive  fraud  and 
the  company  involved  has  already  signed  a  settlement  agreement, 
and  I  have  worked  with  the  local  agents  in  charge  in  both  the  U.S. 
Attorney's  OfRce  and  the  FBI.  We  have  had  our  hand  held  here  in 
Washington,  and  the  bottom  line,  your  agency  that  you  are  rep- 
resenting could  not  deliver  one  witness  in  a  week-and-a-half. 

Now  if  that  is  coordination,  if  that  is  cooperation,  then  you  got 
a  different  definition  in  your  agency  than  I  learned  in  high  school 
and  college  down  in  Texas,  so,  you  know,  you  want  to  tell  me  how 
long  it  normally  takes  to  get  somebody  to  bring  a  witness?  A  year? 
Two  years?  I  mean,  you  know,  I  was  flat  lied  to  by  some  of  the  peo- 
ple in  your  organization  and  I'm  going  to  deal  with  that  in  a  pri- 
vate way  but  I  am  going  to  deal  with  it,  so  do  you  want  to — and 
I  am  not  personalizing  this  on  you,  but  I  am  extremely  upset  about 
the  lack  of  cooperation  by  the  FBI  and  laying  it  off  on  everybody 
under  the  sun  except  themselves. 

Would  you  care  to  comment  on  that? 

Mr.  KUBIC.  Yes.  Last  night  at  about  5:45  p.m.  or  so,  that  was  the 
first  time  I  became  aware  of  your  request  and  at  that  time  our 
agents  in  Congressional  Affairs  were  trying  to  work  through  the 
problem. 

It  is  my  understanding  that  with  regard  to  that  witness  that  you 
were  interested  in  having  appear,  that  particular  witness,  that 
there  are  a  number  of  pending  matters  that  he  is  continuing  to  pro- 
vide information  about. 
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I  do  not  know  the  specifics  of  how  well  or  how  much  that  would 
jeopardize — his  pubhc  testimony  would  jeopardize  the  ongoing  in- 
vestigations but  we  certainly  will  do  our  best  to  fmd  out  and  an- 
swer your  questions  and  concerns, 

It's  been  my  experience  that  to  the  extent  that  we  can  we  will 
provide  witnesses,  work  with  your  staff,  to  identify  people  who 
would  be  in  a  position  to  discuss  various  aspects  of  the  criminal 
problem  that  you  are  seeking  information  about. 

I  am  disappointed  that  we  couldn't  produce  the  witness  in  per- 
haps a  more  timely  fashion. 

Mr.  Barton.  Not  only  the  witness — any  witness.  Any  witness. 
Not  just  the  witness.  And  if  we  didn't  call  yesterday  at  6  p.m.  the 
staff  has  been  working  on  this  since  approximately  Monday  a  week 
ago  

Mr.  KUBIC.  Yes  

Mr.  Barton.  I  was  just  told,  you  know,  all  of  a  sudden  yesterday 
afternoon  around  5  p.m.,  nobody — there  is  evidently  a  lack  of  co- 
ordination between  people  in  your  department  unless  you  happen 
to  bump  into  each  other  in  the  hall  going  to  a  restroom  or  some- 
thing. I  mean  it's  just — I  don't  want  to  belabor  this  because  I've  got 
some  other  questions  

Mr.  KUBIC.  Yes. 

Mr.  Barton.  But  if  you  take  back  one  thing,  please,  whoever  you 
report  to,  the  chairman  of  the  Oversight  and  Investigations  Sub- 
committee is  very,  very  disappointed  about  the  lack  of  cooperation 
and  the  lack  of  credibility  by  the  appropriate  agents  in  charge  at 
the  FBI,  and  something  is  going  to  happen  on  that  and  it's  going 
to  be  sooner  rather  than  later.  Will  you  take  that  back? 

Mr.  KUBIC.  Yes,  I  will. 

Mr.  Barton.  I  appreciate  that. 

Now  I  want  to  ask  our  gentleman  from  the  HHS,  what  would  you 
respond  to  if  we  made  it  a  crime  to  knowingly  receive  a  double  pay- 
ment from  Medicare  and  keep  it? 

Mr.  Mangano.  You  have  hit  on  one  of  the  most  important  prob- 
lems that  we  have  found  in  the  program,  of  double  billing. 

I  think  if  someone  knowingly  keeps  a  double  payment,  I  would 
strongly  endorse  your  proposal. 

Mr.  Barton.  Ms.  Jaggar,  would  you  care  to  comment  on  that? 

Ms.  Jaggar.  I  have  no  comment  on  it. 

Mr.  Barton.  No  comment  on  it? 

Ms.  Jaggar.  No,  sir. 

Mr.  Barton.  Okay.  I'd  like  to  ask  Ms.  Jaggar,  the  gentleman 
who  represented  the  anti-fraud  group  earlier  seemed  to  think  that 
it  was  very  difficult  to  aggregate  by  payee  or  payor,  recipient,  these 
claims.  In  other  words,  a  fraudulent  company  or  a  fraudulent  pro- 
vider can,  by  sending  claims  to  different  private  contractors,  get 
double  and  triple  billings.  Is  it  not  possible  at  some  level  above 
them  to  aggregate  the  process  at  HCFA  so  that  we  can  run  an 
audit  on  a  monthly  or  quarterly  basis  and  see  that  some  of  these 
recipients  are  getting  tremendous  amounts  of  money,  in  some  cases 
more  than  they  could  physically  have  billed? 

Ms.  Jaggar.  That  is  one  of  the  objectives  of  the  Medicare  Trans- 
action System  that  you  now  would  like  to  talk  to  HCFA  more 
about.  It's  one  of  the  objectives. 
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Mr.  Barton.  But  you  would  agree  that  it  should  be  technically 
possible? 
Ms.  Jaggar.  Yes,  sir. 

Mr.  Barton.  Okay.  Now  to  ask  you  a  little  bit  easier  question, 
I  don't  want  you  to  feel  like  that  I  don't  like  you  personally — ^you 
have  testified  that  the  FBI  is  really  focusing  some  resources  on  this 
problem.  Now  my  studies  indicate  that's  true  but  only  to  a  certain 
extent  and  when  Dr.  Coburn  talks  about  some  of  the  problems  that 
he  has  identified  in  the  home  health  care  field  down  in  Oklahoma, 
a  lot  of  the  fraud  is  coming  from  small  providers.  It's  kind  of  below 
the  radar  screen  of  the  FBI.  It's  kind  of  if  it's  a  big  fish  you'll  go 
after  him  and  if  it's  not  a  big  fish  you  won't. 

At  what  level  internally  right  now  would  the  FBI  consider  be- 
coming involved?  How  big  a  problem  does  it  have  to  be  before  your 
agency  is  willing  to  put  some  assets  into  trying  to  sort  it  out? 

Mr.  KUBIC.  We  really  don't  have  a  monetary  guideline  in  terms 
of  if  this  is  a  less  than  $25,000  fraud  that  we  wouldn't  work  it,  so 
it  really  depends  on  the  region  and  the  territory. 

We  worked  ambulance  cases,  for  example,  in  Little  Rock  and  in 
Fort  Smith,  Arkansas.  There  were  seven  ambulance  companies 
that  were  providing  non-emergency  medical  transport  and  billing 
at  a  higher  rate.  They  were  billing  at  the  emergency  transport  rate. 
So  it's  a  case  that  on  its  surface  looks  like  a  fairly  small  operation. 
However,  in  the  community  and  the  definition  of  the  health  care 
problem  facing  that  community  was  such  that  it  did  require  some 
investigation — so  although  the  dollar  loss  was  small,  in  that  com- 
munity that  was  the  biggest  health  care  fraud  

Mr.  Barton.  So  this  would  be  something  that  you  would  coordi- 
nate with  the  relevant  HHS  and  other  officials  at  what  level  they 
become  involved. 

Mr.  KuBic.  Yes. 

Mr.  Barton.  Final  question  and  then  

Mr.  KuBic.  If  I  could  expand  on  that  just  a  bit,  in  each  one  of 
the  96  judicial  districts  where  the  U.S.  Attorney's  offices  exists, 
there's  a  Health  Care  Fraud  Working  Group  that  also  meets 
monthly,  so  there's  dialogue  with  the  relevant  agencies. 

We  had  some  discussion  earlier  about  the  task  forces  and  who  is 
in  a  task  force.  Basically  it's  not  only  the  HHS  IG  and  the  Bureau, 
but  it  also  includes  the  IRS,  IRS  agents  from  their  Criminal  Inves- 
tigative Division  are  frequently  represented. 

The  Secret  Service  participates  to  the  extent  that  an  access  de- 
vice to  get  into  some  of  the  systems. 

The  Postal  Inspectors  are  often  involved  in  these  cases. 

So  it  is  a  larger  pool  than  just  two  Federal  agencies. 

Mr.  Barton.  Final  question.  Ms.  Jaggar,  we  have  limited  re- 
sources on  both  our  Oversight  Subcommittee  and  our  Health  Sub- 
committee to  do  some  of  the  investigatory  work  that  is  going  to  be 
necessary. 

Is  your  agency  willing  to  work  with  us  to  provide,  if  it's  appro- 
priate under  the  House  rules,  some  detailees  so  that  we  can  have 
additional  resources  to  go  after  and  try  to  find  out  what  these  prob- 
lems are?  I  mean  you  have  in  the  past  in  prior  Congresses. 

Ms.  Jaggar.  We  have  in  the  past  and  our  Office  of  Congressional 
Relations  I'm  sure  would  be  pleased  to  talk  to  you  and  see  what 
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we  could  work  out  under  what  circumstances,  that  would  be  satis- 
factory. 

Mr.  Barton.  Thank  you.  Well,  I  want  to  just  conclude  by  letting 
this  panel  know  that  both  Chairman  Bilirakis  and  myself  are  abso- 
lutely dedicated  that  this  year  something  is  going  to  happen  other 
than  a  hearing. 

This  isn't  going  to  be  the  only  hearing,  but  when  you've  got  a  $20 
billion  problem,  minimum,  and  we  are  going  to  have  to  make  some 
changes  in  the  Medicare  system  so  as  to  keep  it  financially  solvent, 
we  really  want  to  work  to  find  out  the  best  ideas  about  how  to  go 
after  fraud  and  abuse,  realizing  that  we  are  never  going  to  elimi- 
nate it,  but  a  $20  billion  number  or  a  $30  billion  number — there 
have  to  be  some  things  that  can  be  done  and,  quite  frankly,  while 
we  have  held  hearings  in  the  past,  I  think  the  sense  of  emergency 
and  urgency  is  now  such  that  it  really  is  time  to  do  more  than  just 
hold  hearings,  and  I  want  to  thank  the  chairman  for  the  indulgence 
of  the  additional  time. 

Mr.  Bilirakis.  Well,  I  thank  the  gentleman. 

You  have  certainly  earned  that  indulgence.  Ms.  Jaggar,  Mr. 
Mangano,  Mr.  Kubic,  would  you  be  the  appropriate  people  to  be 
called  for  purposes  of  assigning  somebody  authoritative?  You  might 
let  them  know  that  we  are  planning  to  do  this  relatively  soon— I 
would  like  to  think  certainly  no  later  than  the  tail-end  of  next 
month. 

I  look  forward  to  sitting  down  with  you  around  a  table  for  some 
time,  maybe  a  half-a-day,  maybe  longer,  to  discuss  this  issue  fur- 
ther. Possibly  that  would  be  just  the  first  of  many  gatherings  but 
as  long  as  we  get  our  heads  together  I  think  we  can  really  make 
inroads  in  this  problem.  Hearings  are  wonderful  but  I  sometimes 
think  they  are  more  for  the  cameras  rather  than  actually  getting 
down  and  rolling  up  our  sleeves  to  get  the  job  done. 

Thank  you  very  much  for  your  cooperation.  Thanks  for  being 
here. 

The  hearing  is  adjourned. 

[Whereupon,  at  1:41  p.m.,  the  hearing  was  adjourned.] 
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